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In the Court of Appeals of the District of Columbia. 


No. 2180. 

United States of America, Appellant, 

vs. 

The Title Guaranty and Surety Company, a Body Corporate. 


a Supreme Court of the District of Columbia. 

At Law. No. 52174. 

United States of America, Plaintiff, 

vs. 

The Title Guaranty and Surety Company, a Body Corporate, 

Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 ' Amended Declaration. 

Filed Mar. 22,1910. 

In the Supreme Court of the District of Columbia. 

At Law. No. 52174. 

United States of America, Plaintiff, 

vs. 

The Title Guaranty and Surety Company, a Body Corporate, 

Defendant. 

The plaintiff, the United States of America, sues the defendant, 
The Title Guaranty and Surety Company, a body corporate under 
the laws of the Commonwealth of Pennsylvania for money payable 
by the defendant to the plaintiff, for that heretofore, to wit, on the 
twentieth day of February, A. D. 1909, advertisements for proposals 
were issued by a certain committee commonly known as the General 
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Supply Committee, which said General Supply Committee was com¬ 
posed of individuals each duly appointed by the head of each one of 
the departments and of certain establishments of the United States 
Government, and authorized to act as the representative of the de¬ 
partment or establishment of the United States Government by which 
he was appointed, which said Committee in performing the acts 
hereinafter set forth advised collectively, but each member thereof in 
the performance of the said acts did act in pursuance to authority 
vested in him as the separate agent and representative of the head of 
the particular department or establishment from which he was 
appointed; and that on, to wit, the tenth day of April, A. D. 
iy 2 1910, in response to the advertisements so issued as aforesaid, 
by the said General Supply Committee, one M. Du Perow sub¬ 
mitted a bid or proposal in triplicate at the office of the said General 
Supply Committee on the form furnished by the said General Supply 
Committee duly signed by him the said M. I)u Perow, by which said 
proposal or bid the said M. Du Perow offered to furnish to the De¬ 
partments and independent establishments of the government for the 
fiscal year ending June thirtieth, A. D. 1910, certain electrical sup¬ 
plies called for in the general schedule for supplies for said ex¬ 
ecutive departments and independent establishments, and for the 
government of the District of Columbia, for the fiscal year 
ending June thirtieth , A. D. 1910, a copy of which is filed here¬ 
with and marked Exhibit “A”, and prayed to be read as a part hereof; 
that accompanying the said proposal of the said M. Du Perow, and 
being a part thereof, the defendant, The Title Guaranty and Surety 
Company, executed and delivered to the said plaintiff, as guarantor, 
its guaranty and writing obligatory, sealed wiYh its seal, and now 
shown to the Court, by which the said The Title Guaranty and Surety 
Company bound itself unto the United States in the sum of two 
thousand dollars; and that there was and is a certain condition an¬ 
nexed to the last aforesaid writing obligatory, which condition is of 
the tenor following, that is to say: 

“In the event that a contract for furnishing supplies to any of the 
Executive Departments or independent establishments mentioned 
above, according to the advertisement and specifications of 
2 February 20. 1909, shall be awarded to M. Du Perow, that he, 
the said M. Du Perow, will, within the time limited by the 
specifications, enter into and duly execute, as required by the said 
specifications, a contract accordingly and this guaranty is based upon 
and governed by the said specifications as to its scope and extent; and 
in case of failure of the said M. Du Perow to enter into contract as 
above, that we will forfeit to the United States the sum of Two Thou¬ 
sand Dollars ($2000), for which forfeiture we will be jointly and 
severally liable as fixed a6d settled damages, and not as a penalty to 
be reduced or diminished.” 

All of which is more specifically set out by copy of said writing 
obligatory hereto attached and marked Exhibit “B” and made a part 
hereof, profert whereof is hereby made. 

That the said writing obligatory was duly executed by the said 
defendant, The Title Guaranty and Surety Comapny and sealed with 
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its seal, and delivered to the plaintiff, and accepted by the plaintiff 
as accompanying and a part of the proposal of the said M. Du Perow, 
of which the said writing obligatory was a part. 

That thereafter certain of the proposals as contained in the bid of 
the said M. Du Perow as aforesaid, for supplying articles to the several 
executive departments and independent establishments of the United 
States Government for the fiscal year ending June thirtieth, A. I). 
1910, were accepted by the said General Supply Committee, acting 
as aforesaid, and the said action was approved by the legally con¬ 
stituted board authorized to approve the same, commonly known as 
the Board of Awards, of which said acceptance and approval the 
said M. Du Perow was duly notified by the said General Sup- 
3 ply Committee. 

That thereafter, on, to wit, the sixteenth day of July, A. D. 
1909, the said M. Du Perow was dulv tendered by the said General 
Supply Committee, acting as aforesaid, a contract and bond as pro¬ 
vided for in the bid of the said M. Du Perow, with the request that the 
said M. Du Perow should execute the said contract and bond in ac¬ 


cordance with the terms of his proposal, and return the same without 
delay properly executed to the said General Supply Committee; 
copies of which said contract and bond so tendered to the said M. Du 
Perow as aforesaid are hereto attached, marked Exhibits “C” and “D” 
respectively, and prayed to be read as part hereof; which said con¬ 
tract and bond were required to be made and executed by the said 
M. Du Perow and returned to the said General Supply Committee 
according to the terms of the proposal of the said M. Du Perow, so 
that the said contract could be and might be executed for the plain¬ 
tiff by the heads of the various departments and the certain inde¬ 
pendent establishments of the United States Government referred to 
in the bid of the said M. De Perow; and although often requested 
so to do, the said M. Du Perow did not, “within ten days after being 
called upon to do so, execute contracts in accordance with the terms 
of the proposal and give a bond for the faithful performance thereof, 
with good and sufficient surety as hereinafter required,” nor has the 
said M. Du Perow at any time executed the contract and given a 
bond, although his said bid was duly accepted and he was duly noti¬ 
fied of such acceptance as hereinbefore set out. 

And the plaintiff further says that although a contract was 
4 awarded to the said M. Du Perow pursuant to his proposal and 
according to the advertisement and specifications of February 
twentieth, A. D. 1909, that the said M. Du Perow did not within the 
time limited by said specifications enter into and duly execute as re¬ 
quired by said specifications a contract according to the true intent 
and meaning of said specifications, but on the contrary, the said M. 
De Perow, although often requested hath not at any time executed the 
contract of him required, by reason whereof there then and there be¬ 
came due from the said The Title Guaranty and Surety Company to 
the said plaintiff the sum of two thousand dollars ($2,000.00) by reason 
of the failure of the said M. Du Perow to enter into said contract for 


the performance of which the said writing obligatory was given; nor 
has the said The Title Guaranty and Surety Company paid to the 
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plaintiff the sum of two thousand dollars in ease of failure of the said 
M. Du Perow to enter into the said contract as in said writing obliga¬ 
tor}’ is required. 

And the plaintiff further says that notwithstanding the said bond 
and the said condition as above-mentioned, which said condition has 
been broken as aforesaid, the defendant. The Title Guaranty and 
Surety Company, although often requested so to do, hath refused 
and still doth refuse to pay to the plaintiff, or to any person for the 
plaintiff the sum of two thousand dollars ($2,000), and the said 
plaintiff claims of the said defendant The Title Guaranty and Surety 
Company the sum of two thousand dollars ($2,000) with interest 
thereon from the sixteenth day of July, A. D. 1909. 

DANIEL W. BAKER, 

Attorney of the United States in and 

for the District of Columbia. 


5 Copy. 

Extract of Exhibit “A.” 

General Schedule of Supplies for the Executive Departments and 
Independent Establishments and for the Government of the Dis¬ 
trict of Columbia, Fiscal Year Ending June 30, 1910. 

6 General Instructions to Bidders. 

Sealed proposals, in triplicate, to furnish such articles enumerated 
in the schedule herewith, as may be required for use of the— 

Department of State, 

Treasury Department, 

War Department, 

Department of Justice, 

Post-Office Department (railroad switch adjoins warehouse), 
Navy Department, including— 

Naval Observatory, 

Department of the Interior, including— 

Civil Sendee Commission, 

Freedmen’s Hospital, 

Geological Survey, 

Government Hospital for Insane (private railroad switch for 
carload lots, unloading of cars not required of contractor), 
Howard University, 

Superintendent of Capitol Building and Grounds. 

Department of Agriculture, 

Department of Commerce and Labor, 

Government Printing Office, 

Smithsonian Institution, including— 

Astrophysical Observatory, 

Bureau of American Ethnology, 

International Exchanges, 

National Museum, 

National Zoological Park, 
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Interstate Commerce Commission, 

Superintendent of State, War, and Navy Building, and the 

Government of the District of Columbia, 

for the fiscal year ending June 30, 1910. will be received until 2 
o’clock p. in., April 12, 1909. at the office of the General Supply 
Committee, Washington, D. C., and then opened. 

Each bidder shall have the right to be present either in person or 
by attorney when the bids are opened, and shall have the right to ex¬ 
amine and inspect all bids. 

Address of Proposals. 

Proposals in triplicate must he forwarded to the General Supply 
Committee, Washington, D. C., postage prepaid. Addressed enve¬ 
lope for mailing is inclosed herewith. 

Proposals—Gu ara n tv. 

Proposals must be made, in triplicate, on the form furnished by 
the General Supply Committee, and must be signed by the individ¬ 
ual, partnership, or corporation making the same; when made by a 
partnership, the name of each partner must be signed. If made by 
a corporation, proposals must be signed by the officer thereof author¬ 
ized to bind it bv contract, and be accompanied by a copy, under seal, 
of his authority to sign. 

The proposals must be accompanied by a guaranty from a corpo¬ 
rate surety, duly qualified under the act of Congress approved Au¬ 
gust 13, 1894. or a guaranty signed by at least two responsible guar¬ 
antors, that the bidder shall, within ten days after being called upon 
to do so, execute contracts in accordance with the terms of the pro¬ 
posal, and give a bond for the faithful performance thereof, with 
good and sufficient sureties as hereinafter required. The responsi¬ 
bility and sufficiency of the signers of such guaranty must be certified 
to by a judge or a clerk of a court of record or a United States At¬ 
torney at or nearest to the place of business of the bidder. The 
guaranty must be in the penal sum of 10 per cent of the total amount 
of the bid: Provided, That $10,000 will be accepted as sufficient guar¬ 
antee for a total bid of $100,000 or more. If preferred, a certified 
check for like amount, payable to the Secretary of the Treasury, may 
be filed in lieu of guaranty, the amount of said check to be forfeited 
to the Government in the event of failure on the part of the bidder 
to enter into contract in accordance with the proposal. 

Quantity and Quality of Articles. 

The quantities given in the accompanying schedule are the esti¬ 
mated requirements for the fiscal year ending June 30, 1910; but it 
is distinctly understood that these estimates are approximate and 
given for information only, and no obligation is imposed thereby, the 
right being reserved to prder any greater or less quantity, as the in¬ 
terests of the Government may require. 
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The use of the name of a manufacturer, or any special brand or 
make, in describing any item contained in this schedule, does not 
restrict bidders to that manufacture or specific article, this means 
being used simply to indicate the character or quality of the article 
desired; but the goods on which proposals are submitted must, in all 
cases, he equal in every particular to those referred to. The make or 
grade of the article on which bid is submitted must be stated in the 
bid. 

Samples. 

Samples must be furnished as required in the accompanying 
schedule, and a list of such samples must be given upon the blank 
form on page 8. A duplicate of this list must also accompany the 
samples, a form for this purpose being herewith inclosed. Unless 
these lists are properly filled out, unaccepted samples will not be re¬ 
turned, but will be disposed of in such manner as deemed advisable. 
It is desired that all samples be submitted at the earliest date possible, 
but especially that samples of typewriter ribbons, blue indelible offi¬ 
cial (two each of wide and narrow), inks, and mucilage be submitted 
immediately upon receipt of blank proposal, in order that ample time 
may he had for chemical and other tests. 

Each sample must be plainly marked with a number correspond¬ 
ing to the number of the item on the schedule to which it relates, 
and the name of the bidder, but without price mark. 

If in any case the sample submitted bv the bidder should he supe¬ 
rior to the requirements of the specifications he will be expected and 
required to furnish goods equal in all respects to his sample, not¬ 
withstanding its superiority. 

The right is reserved to retain any samples submitted with pro¬ 
posals whenever it may be considered necessary to do so for the pur¬ 
pose of testing to ascertain quality, etc., and no allowance will be 
made for such samples. 

Cases or packages containing samples must be plainly marked 
“Samples” and with the name of the bidder on the upper left-hand 
corner and addressed “General Supply Committee, Treasury Depart¬ 
ment, Washington. D. C.” 

Proposals and samples must not be sent in the same package. 

Award. 

Bids will be considered on each item separately and contract 
awarded to the lowest responsible bidder, except where sam- 
7 pies are required, when price and quality of sample will be 
taken into consideration in making the award, but more than 
one bid on different kinds or qualities of an article may be accepted, 
if it shall appear to be to the best interest of the Government. 

Tf the bidder to whom the first award may be made should fail to 
enter into a contract as herein provided, then the award may be an¬ 
nulled. and contract let to the next most desirable bidder, and such 
bidder shall be required to fulfill every stipulation embraced herein 
as if he were the original party to whom the contract was awarded. 
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None of the contracts can in any case be lawfully transferred or as¬ 
signed. 

Contracts will be awarded only to established manufacturers of, 
or dealers in, the articles offered. 

The contractor must save, keep, bear harmless, and fully indem¬ 
nify the United States and any of its officers from all damage or 
claims for damages, costs, or expenses in law or equity that may at any 
time arise or be set up for any infringement of the patent right, 
copyright, or trade-mark of any person or persons in consequence of 
the use bv the United States or by any of its officers or agents, of ar- 
tides to he supplied under this proposal, and of which the contractor 
is not the patentee or assignee or lawfully entitled to sell the same. 

No proposal will be considered from any person, firm or corpora¬ 
tion in default of the performance of any contract or agreement 
made with the United States or that is conclusively shown to have 
failed to perform satisfactorily such contract or agreement. 

Delivery, Inspection, etc. 

Articles furnished under this proposal and contract must be de¬ 
livered in such quantities as may be ordered from time to time by 
any of the Executive Departments or independent establishments 
mentioned above, to be delivered at and within the doors of the 
storeroom of the Department or independent establishment ordering 
same, except as otherwise stated in connection with the respective 
classes of supplies, and unless otherwise provided for in the schedule 
herewith: Provided, That articles ordered for the use of the Govern¬ 
ment of the District of Columbia shall be delivered at any point 
named in the order, within the boundaries of the District of Co¬ 
lumbia. The articles will he delivered in the usual trade packages 
unless otherwise specified. Contractors may be required to deliver 
articles direct to consignees located at places to which the cost of 
transportation from the point of shipment is not greater than to 
Washington, D. C. All charges for transportation and cartage must 
be prepaid by the contractor. 

Articles must be furnished promptly as ordered. On the failure 
of the contractor to deliver an article of the proper quality within a 
reasonable time after it is ordered, the right is reserved to purchase 
such article in open market if the exigencies of the sendee require it, 
and if a greater price than that of the contract be paid for such 
article, the difference in the total amount of the purchase will be 
charged to the contractor and sureties on the bond, and the contract 
may be declared forfeited. 

Articles will he inspected within a reasonable time after delivery, 
and if, in the opinion of the head of the Department or independent 
establishment ordering same, or his duly authorized agent, they 
are not in accordance with the contract requirements, they 
may he rejected, except item 214 (see special provisions under said 
item). Articles rejected may be returned at the contractor’s ex¬ 
pense. 
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Contractor’s Bond. 

Each contractor will be required to give bond with two or more 
individual sureties, or one corporate surety, duly qualified under the 
act of Congress approved August 13, 1894 (the latter preferred), in 
which they shall covenant and agree, that in case the said contractor 
shall fail to do or perform any or all of the covenants, stipulations, 
and agreements of said contract on the part of the said contractor to 
be performed as therein set forth, the said contractor and his sureties 
shall forfeit and pay to the United States of America the sum speci¬ 
fied in said bond, to wit: a sum equal to *25 per cent of the estimated 
amount of the contract, for which said forfeiture the said contractor 
and his sureties shall be jointly and severally liable as fixed, settled, 
and liquidated damages, and not as a penalty, to he sued for in the 
name of the United States. Such sureties (except corporate sureties) 
shall justify their responsibility by affidavit showing that they sev¬ 
erally own and possess property of the clear value in the aggregate 
of double the amount of the above-mentioned forfeiture over and 
above all debts and liabilities and all property by law exempt from 
execution; to be sworn to before a judge or a clerk of a court of rec¬ 
ord or a United States attorney, who must certify of his own personal 
knowledge that the sureties are sufficient to pay the full penalty of 
the bond. 

If the estimated amount involved in the contract does not exceed 
the sum of $200 then the bond may be waived. 

Payments. 

Payment will be made upon the rendition of properly executed 
vouchers (on forms furnished by the Department or independent es¬ 
tablishment ordering the supplies) for such articles as have been de¬ 
livered and accepted in conformity with contracts, after proper ex¬ 
amination and verification of accounts. 

Payment may be withheld by the head of the Department or in¬ 
dependent establishment if it shall appear to his satisfaction that in 
any respect the contract has not been complied with. 

Reservations. 

The right is reserved to the head of each Department or independ¬ 
ent establishment to reject any and all bids, to waive technical de¬ 
fects, and to accept any part of any bid and reject the other part if 
in his judgment the interests of the Government shall require it; 
also the right to annul any contract, if in his opinion there shall be 
a failure at any time to perform faithfully any of its stipulations, or 
in case of a willful attempt, to impose upon the Government articles 
inferior to those'required by the contract; and any action taken by 
the head of any Department or independent establishment in pursu¬ 
ance of this latter stipulation shall not affect or impair any right or 
claim of the United States to damages for the breach of any of the 
covenants of the contract bv the contractor. 
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Proposals for Supplies. 


1909. 


To the General Supply Committee. 

Gentlemen : The undersigned hereby propose to furnish any 
or all of the Executive Departments and independent establishments 
of the United States Government, as follows: 

Department of State, 

Treasury Department, 

War Department, 

Department of Justice, 

Post-Office Department (railroad switch adjoins warehouse), 
Navy Department, including— 

Naval Observatory, 

Department of the Interior, including— 

Civil Service Commission, 

Freedmen’s Hospital, 

Geological Survey, 

Government Hospital for Insane (private railroad switch 
for carload lots, unloading of cars not required of con¬ 
tractor) , 

Howard University, 

Superintendent of Capitol Building and Grounds, 

Department of Agriculture, 

Department of Commerce and Labor. 

Government Printing Office, 

Smithsonian Institution, including— 

Astrophysical Observatory, 

Bureau of American Ethnology, 

International Exchanges, 

National Museum, 

National Zoological Park, 

Interstate Commerce Commission, 

Superintendent of State. War, and Navy Building, 
and the 

Government of the District of Columbia, 

with the various kinds of supplies, as hereinafter specified, and at 
the rate set against each item, for the fiscal year commencing on 
the 1st of July, 1909, and ending on the 30th of June, 1910. The 
right is accorded to the head of any Department or independent 
establishment to order a greater or less quantity of any or all of 
the articles embraced in this proposal as the wants and exigencies 
of the sendee may require. The articles are to be of quality equal 
to the accepted samples, and delivered promptly in accordance with 
the requirements of the Instructions to Bidders, upon terms specified 
therein and in the advertisement relating thereto. 

The undersigned ha— read the specifications and Instructions 
to Bidders and agree- to comply therewith in every particular. 

Signature of each member of the firm and firm name. If a cor¬ 
poration, its name, and signature of the officer authorized to sign 
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for the corporation, together with a copy, under seal, of his au¬ 
thority to sign. 

M. DU PEROW, 

Doing Business as Electrical Supplies. 
Place of Business Wash., D. C. 

Guaranty. 


The Title Guaranty & Surety Company, for value received, 
hereby guarantee and bind ourselves and each of us, our, and each 
of our heirs, executors, administrators, and assigns, in the event that 
a contract for furnishing supplies to any of the Executive Depart¬ 
ments or independent establishments mentioned above, according 
to the advertisement and specifications of February 20, 1909, shall 
be awarded to M. Du Perow that he, the said M. Du Perow will, 
within the time limited by the specifications, enter into and duly 
execute, as required by the said specifications, a contract accordingly, 
and this guaranty is based upon and governed by the said speci¬ 
fications as to its scope and extent; and in case of failure of the 
said M. Du Perow to enter into contract as above, that we will 
forfeit to the United States the sum of Two Thousand Dollars* 
($2,000), for which forfeiture we will be jointly and severally 
liable as fixed and settled damages, and not as a penalty to be re¬ 
duced or diminished. 

Dated at Washington. I). C., April 10th, 1909. 

Signatures of guarantors.) 

THE TITLE GUARANTY & SURETY COMPANY, 
By FRANK J. MOSES, [seal.] 

(P. 0. Address). 

By WILLIS M. PARKER, Attorney-in-fact. 

(P. O. Address). 


(Here follows table marked p. 9.) 


10 Exhibit “B.” 

Guaranty. 

The Title Guaranty & Surety Company, for value received, hereby 
guarantee and bind ourselves and each of us, our, and each of our 
heirs, executors, administrators, and assigns, in the event that a 
contract for furnishing supplies to any of the Executive Depart¬ 
ments or independent establishments mentioned above, according to 
the advertisement and specifications of February 20, 1909, shall be 
awarded to M. Du Perow, that he, the said M. Du Perow, will, within 
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Government Supplies. 
Supplies. 


m- 

nt 

[War, 

avy 

ng- 


Total Quantity. 

(Not including Dis¬ 

trict of Columbia.) 

Itkm 

No. 


1207 


1247 

62 


01 


36 



1258 

100 



1284 


1294 

3,000 


4,000 


2,000 


5,000 


4,000 


3,000 


1,000 


200 



1299 

6 



ARTICLE. 


Batteries, wet; samples required 
( g ) Holtzer-Cabot-Monarch... 


Joints: 

(а) Insulating, § by £ inch. 

(б) Solid insulating, with liickv, f by h inch, 
(c) Solid insulating, with hicky, § by § inch. 


Receptacles: 

( e) Standard, Schedule B material, all types (discount from list). 

Switches, snap, National Electric Code, for 250 volts : 

( h) 3-point, slotted or concealed, indicating, 10 amperes. 

(r) Double pole, slotted or concealed, indicating, 50 amperes. 

{z) Double pole, slotted or concealed, lock, indicating. 50 amperes.... 

Wire, lead-covered : 

(/i) Duplex, solid, No. 12. 

( i ) Duplex, solid, No. 10. 

( j ) Duplex, stranded, No. 8. 

( k) Duplex, stranded, No. 6. 

( l) Single, solid, No. 14. 

(m) Single, solid, No. 12. 

(n) Single, solid, No. 10. 

(o) Single, stranded, No. 8. 

(p) Single, stranded, No. 6. 


Zincs 


( d ) Molded (amalgamated) for Monarch cylinder battery 


Price, exclusive of 
luantity for Govt, c 
Dist. of Columbia. 


Dollars. 


1 . 

1 . 


Cents. 


05 


17 

33 

24 


50 


50 

05 


038 

001 

091 

009 

012 

010 

020 

041 


13 


Price for Govt, of 
Dist. of Columbia 
only. 

Unit. 

Dollars. 

Cents. 

Per. 


65 

each 


17 1 

each 


33 

each 

. 

24 

each 

d; 10 




33 

each 

1 . 

50 

each 

1 . 

65 

each 


029 

foot 

1. 

038 1 

foot 


061 

foot 

| . 

091 

foot 


009 

foot 

. 

012 | 

foot 


016 1 

foot 


026 1 

foot 


041 

foot 

1 

i 

13 

each 
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the time limited by the specifications, enter into and duly execute, 
as required by the said specifications, a contract accordingly, and this 
guaranty is based upon and governed by the said specifications as to 
its scope and extent; and in case of failure of the said M. Du Perow 
to enter into contract as above, that we will forfeit to the United 
States the sum of Two Thousand Dollars ($2000), for which for¬ 
feiture we will be jointly and severally liable as fixed and settled 
damages, and not as a penalty to he reduced or diminished. 

Dated at Washington, D. C. April 10th, 1909. 


(Sig.) THE TITLE GUARANTY & 
SURETY COMPANY, 

By FRANK J. MOSES, [seal.] 
Bv WILLIS W. PARKER, 

Attorney-in-Fact. 

(Signatures of Grantors:)^ (P. O. Address:) 




j 


(P. O. Address:) 


11 Exhibit “C.” 

Contract for Supplies. 

This contract, made and concluded this — day of-A. D. 

19—, by and between M. Du Perow, of Washington, District of 
Columbia, party of the first part, and the United States, acting by 
and through the proper representatives of each of the several De¬ 
partments and independent establishments whose names are signed 
hereto, each of said Departments and independent establishments 
acting independently of the others, of the second part, 

Witnesseth, That for and in consideration of the payments to be 
made, as hereinafter provided for, the.party of the first part, for him¬ 
self, his heirs, executors, assigns, and legal representatives, does 
hereby covenant and agree to and with the party of the second part, 
and with each of said Departments and independent establishments 
separately, as follows—that is to say: 

The said party of the first part will at his own risk and expense, 
furnish and deliver promptly, in accordance with the requirements 
of the Instructions to Bidders, and upon the terms specified therein 
and the advertisement relating thereto, the quantities, more or less, 
of supplies and services included in the General Schedule of Sup¬ 
plies, which is hereby made a part of this contract the same a« if at¬ 
tached, at the unit price set opposite each item, respectively, and 
within the time specified, in accordance with the proposal of the 
party of the first part made in pursuance of the advertisement 

12 of the General Supply Committee dated February 20. 1909, 
inviting proposals to supply the articles mentioned in the 

General Schedule of Supplies to said Departments and independent 
establishments during the fiscal year ending June 30, 1910, which 
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is hereby made a part of this contract the same as if attached hereto, 
as follows: 


Item No. Article. 

1207 g. Batteries, wet, Holtzer-Cabot-Monarch. 

1247 a. Joints, Insulating, § by 1 inch. 

1247 b. Joints Solid Insulating, with hicky, § by £ 

inch. 

1247 c. Joints Solid Insulating with hicky, § by § 

inch. 

1258 e. Receptacles; standard,Schedule B Material, 
all types (discount from list). 


1284. Switches, snap, National Electric Code, for 
250 volts: 

h. 3 point, slotted or concealed, indicating, 10 

amperes. 

r. Double Pole, slotted or concealed, indicat¬ 
ing 50 amperes. 

z. Double Pole, slotted or concealed, lock, in¬ 
dicating, 50 amperes. 

1294. Wire, lead-covered: 

h. Duplex, solid, No. 12. 

i. Duplex, solid, No. 10. 

j. Duplex Stranded, No. 8. 

13 

k. Duplex, Stranded, No. 6. 

l. Single, solid, No. 14. 

in. Single, solid, No. 12. 

n. Single Solid, No. 10. 

o. Single, stranded, No. 8. 

p. Single, stranded, No. 6. 

1299 d. Zincs; molded (amalgamated) for Monarch 

Cvlinder battery. 


Unit. 

Price. 

each. 

each. 

$0.65 

0.17 

each. 

0.33 

each. 

0.24 


50 A10 


per 

cent. 


each. 

0.33 

each. 

1.50 

each. 

1.65 

foot. 

0.029 

foot. 

0.038 

foot. 

0.061 

foot. 

0.091 

foot. 

0.009 

foot. 

0.012 

foot. 

0.016 

foot. 

0.026 

foot. 

0.041 

each. 

0.13 


And the said party of the first part will at his own risk and ex¬ 
pense, furnish to either of said Departments or independent estab¬ 
lishments, at any time or times when called on to do so during the 
said fiscal year, such additional quantity of any of the articles desig¬ 
nated in said General Schedule of Supplies as may be ordered by 
it, at the unit price set opposite each item, respectively; but neither 
of said Departments or establishments is bound to order its entire 
quantity of supplies designated in said Schedule. 

The articles delivered under this contract shall be satisfactory to 
the head of the Department or establishment to which delivered or 
its properly designated representative. 

It is hereby mutually and expressly covenanted and agreed, and 
this contract is upon the express condition that the said party of the 
first part shall indemnify the United States, and all persons acting 
under it, for all liability on account of any patent rights granted by 
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the United States which may affect the adoption or use of either or 
any of the articles herein contracted for, and that no Member of 
or Delegate to Congress, nor any officer of the United States 

14 naval, military, or civil, is or shall be admitted to anv share 
or part of this contract, or to any benefit to arise therefrom; 

that in carrying out the provisions of this contract no person shall 
be employed who is undergoing sentence of imprisonment at hard 
labor, which has been imposed by a court of the United States, or 
of any State, Territory, or municipality having criminal jurisdic¬ 
tion ; that any transfer of the contract with any one of said Depart¬ 
ments or independent Establishments, or of any interest therein, to 
any other person or party than said party of the first part shall annul 
such contract so far as the United States is concerned; and that if 
said party of the first part shall fail in any respect to perform the 
contract with any one of said Departments or independent estab¬ 
lishments on his part, it may, at the option of the United States, be 
declared null and void without prejudice to the right of the United 
States to recover for defaults therein or violations thereof; and that 
for such default the United States may demand and recover of said 
part- of the first part, and his heirs, executors, assigns, and legal rep¬ 
resentatives aforesaid, as liquidated damages, a sum of money equal 
to the amount specified in the bond executed by the part- of the first 
part for the faithful performance of this contract. 

And the United States, party of the second part, acting by and 
through the representatives of the said several departments and in¬ 
dependent establishments separately, in consideration of the fore¬ 
going stipulations, hereby covenants and agrees to and with 

15 the party of the first part and his representatives, that for all 
articles furnished and accepted under this agreement, the 

United States shall pay, without unnecessary delay, to the said party 
of the first part or to his representatives aforesaid, the sum or sums 
to which he or they may be entitled under the conditions of this 
instrument as above stated on approved and proper accounts for the 
same being rendered. 

In witness whereof the parties hereto have hereunto set their 
hands and seals on the date herein first above written. 

Signed and sealed in presence of— 

Witnesses: 


By 

By 

By 




DEPARTMENT OF STATE. 


-, Secretary. 

TREASURY DEPARTMENT, 

-, Secretary. 

WAR DEPARTMENT, 
-, Secretary. 


[seal.] 

[seal.] 

[seal.] 

[seal.] 
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DEPARTMENT OF JUSTICE, 

By-, Attorney General. 

POST OFFICE DEPARTMENT, 

Bv-, Postmaster General. 

NAVY DEPARTMENT, 

Bv-, Secretary. 

DEPARTMENT OF THE INTERIOR, 

Bv-, Secretary. 

DEPARTMENT OF AGRICULTURE, 

Bv-, Secretary. 

DEPARTMENT OF COMMERCE AND 
LABOR, 

Bv-, Secretary. 

GOVERNMENT PRINTING OFFICE, 

By-, Public Printer. 

SMITHSONIAN INSTITUTION, 

Bv-, Secretary. 

INTERSTATE COMMERCE COM¬ 
MISSION, 

Bv-, Secretary. 

STATE, WAR AND NAVY BUILDING, 
By-, Superintendent. 


17 Exhibit “D.” 

Bond for Accepted Proposal. 

The following rules must be strictly observed and complied with: 

1. The Christian names must be written in full in the body of 
the bond. 

2. The bond must be dated. 

3. Each signature must be made in the presence of two persons 
who must sign their names as witnesses. 

4. There must not be less than two individual sureties but one 
corporate surety, duly qualified under the Act of Congress of 
August 13, 1894, may be accepted as sole surety. 

5. Seals of wax or wafer must be attached to the signatures of 
principal and sureties. 

6. A married woman will not be accepted as a surety. 

7. The sureties must justify in amounts the aggregate of which 
will be equal to at least twice the penalty of the bond. This rule 
applies to corporate as well as to individual sureties. 

8. Each surety must make and sign an affidavit of the amount he 
is worth over and above all his debts and liabilities, and such ex¬ 
emptions as may be allowed by law. 

9. The affidavits of the sureties must be taken and subscribed 
before a clerk of a court of record, a United States Commissioner, 
or a notary Public, with his official seal thereto affixed, or before a 

judge of a United States court. 

18 10. A Judge or clerk of a court of record, a United States 
attorney, or a United States commissioner must certify that 
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the sureties are sufficient to pay the penalty of the bond. The fore¬ 
going does not apply to corporate sureties. 

11. Residence of principal and sureties must be distinctly stated. 

1*2. All erasures and interlineations must be noted above the 
signatures of the witnesses as having been made before execution of 
the bond. 

13. When the contracting party is a partnership, the bond must 
be signed and sealed by each member of the firm and not in the 
firm name. 

14. When the contracting party is a corporation, the bond must 
be signed in the corporate name by the duly authorized officer of 
the corporation, evidence of whose election and authority to execute 
the bond must be furnished and the corporate seal must be affixed 
to the bond. 

Know all men by these presents, That we-— of-as 

principal, and-of- and-of-as sure¬ 

ties, are held and firmly bound unto the United States of America 

in the sum of - Dollars ($-), lawful money of the United 

States, to he paid as liquidated damages for the payment of which, 
well and truly to be made to the United States, we bind ourselves, 
our heirs, executors, administrators, successors, and assigns, 

19 jointly and severally, firmly by these presents. 

Sealed with our seals and dated this — day of-, A. D. 

The condition of the above obligation is such that whereas, The 

said-in accordance with the terms of an advertisement 

dated -, ha— submitted proposals bearing date of- to the 

several Departments and government establishments, mentioned 
therein, said proposals being made separately to said Departments 
and establishments, but appearing in one instrument, as above 
shown, to furnish according to the terms of said proposals to each 

of said Departments and establishments the quantity of - and 

at the price stated in the contract herewith attached, which pro¬ 
posals, and each of them separately, have been accepted by the duly 
authorized representatives of said Departments and establishments, 
acting for and on behalf of the United States of America: 

Now, If the said-shall well and truly comply with all 

the conditions of said contracts and shall perform the undertakings 
therein stipulated by-to be performed, then this obliga¬ 
tion shall be void and of no effect; but should said-fail 

to perform any or all of the conditions, undertakings and stipula¬ 
tions therein contained, as to either or any of the Departments or 
establishments therein mentioned, then the above-bound obligors 
shall forfeit and pay to the United States of America such propor¬ 
tion of the penalty of this bond as the value of the goods proposed 
to be furnished the Department or establishment the contract with 
which shall be breached, bears to the total amount to be 

20 furnished all of said Departments and establishments, and 
such sum shall be considered and taken as the liquidated 

damages arising out of the said breach of contract. 
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In testimony whereof. The said - - as principal, and 

and-as sureties, have hereunto subscribed their 


hands and affixed their seals the day first above written. 
[seal.] 

[seal.] 

[seal.] 

[seal.] 


Witnesses: 


State of-, 

County of -, ss: 

Personally appeared before me, a-in and for said- 

- (here insert names of sureties) who signed the foregoing obli¬ 
gation as sureties, and who made solemn oath that they and each 
of them own and possess property not exempt by law from execu¬ 
tion, over and above their debts and liabilities and free from incum¬ 
brances of the value of the sum of-dollars. 

(Sureties sign here.) 


21 Subscribed and sworn to before me this — day of 

19—. 


District 


I herebv certifv that-,-the sureties who have 

signed the foregoing bond are known to me as residents of - 

and citizens of the United States, and that I believe them to be 
amply sufficient security for the amount thereof, and that the bond 
is good. 


-, 19—. 

Approved: 


22 District of Columbia, ss: 

l, T. C. S. Marshall, being first duty sworn, on oath do depose and 
say, that I am the Vice-Chairman of the General Supply Committee 
of the United States Executive Departments and Independent Estab- 
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lishments; that as such officer I am acquainted with the facts and 
circumstances referred to in the amended declaration wherein the 
United States of America is named as plaintiff, and The Title Guar¬ 
anty and Surety Company, a body corporate, is named as defendant, 
to which declaration this affidavit is attached and prayed to be read 
as part thereof; that as such officer I am the agent of the plaintiff 
for the purposes of this affidavit; and of my own knowledge am cog¬ 
nizant of the facts and circumstances therein set forth; that the said 


plaintiff has a just cause of action against the said company named 
as defendant, which said cause of action is as follows: 

That on or about the twentieth day of February, A. D. 1909, ad¬ 
vertisements for proposals or bids were issued by a certain committee 
commonly known as the General Supply Committee, which said 
General Supply Committee was composed of individuals each duly 
appointed by the head of each one of the departments and of certain 
establishments of the United States Government, and authorized to 
act as the representative of the head of the Department or establish¬ 
ment of the United States Government by which he was appointed, 
which said Committee in performing the acts hereinafter set forth 
advised collectively, but each member thereof in the performance of 
the said acts did act in pursuance to the authority vested in 
*23 him as the separate agent and representative of the head of 
the Department or establishment from which he was ap¬ 
pointed; that on the tenth day of April, A. D. 1909, one M. Du 
Perow filed a bid or proposal in triplicate with the said General Sup¬ 
ply Committee to furnish certain electrical supplies called for in the 
general schedules of supplies for the Executive Departments and 
Independent Establishments, and for the government of the District 
of Columbia, for the fiscal year ending June thirtieth, A. D. 1910, 


a copy whereof is filed with the amended declaration herein and 
marked Exhibit “A” and prayed to be read as part of this affidavit. 


That by the terms of said proposal the said M. Du Perow agreed 
to furnish to the Departments of the Treasury, Agriculture, Justice, 


Interior and Postoffice and others if desired, certain electrical sup¬ 
plies at the prices set opposite the items in the general schedule of 
said supplies heretofore referred to as Exhibit “A”; that accompany¬ 
ing said proposal of the said M. Du Perow and being a part thereof, 
the company named as defendant, The Title Guaranty and Surety 
Company, executed and delivered its guaranty and writing obliga¬ 
tory, sealed with its seal, a copy whereof is annexed to the said decla¬ 
ration, by which said writing obligatory the said Title Guaranty and 
Surety Company bound itself unto the United States in the sum of 
two thousand dollars ($2,000.00) ; that the said writing obligatory 
was accepted by the General Supply Committee, of which the affiant 
is Vice-Chairman, acting on behalf of the United States; and that 


there was and is contained a certain condition annexed to the 


24 last-mentioned writing obligatory, which condition is of the 
tenor following, that is to say: 

“And in the event that the contract for furnishing supplies to any 
of the Executive Departments or Independent Establishments men¬ 
tioned above, according to the advertisements and specifications of 
3—2180a 
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February 20th, 1909, shall be awarded to M. Du Perow, that he, the 
said M. Du Perow, will within the time limited by the specifications 
enter into and duly execute as required by the said specifications a 
contract accordingly, and this guaranty is based upon and governed 
by the said specifications as to its scope and extent, and in case of 
failure of said M. Du Perow to enter into contract as above, we will 
forfeit to the United States the sum of two thousand dollars ($2,- 
000.00) for which forfeiture we will be jointly and severally liable 
as fixed and settled 'damages and not as a penalty to be reduced or 
diminished. 


That the said M. Du Perow filed with the said Committee his said 


proposal or bid as aforesaid for certain electrical supplies, in tripli¬ 
cate, prior to two o’clock P. M. of April twelfth, A. D. 1909, at the 
office of the said General Supply Committee, Washington, I). C., 
which said bid was in accordance with the laws and the advertise¬ 


ments governing the same; that the said bid and proposal of the said 
M. Du Perow was duly considered by the General Supply Committee, 
acting as aforesaid, and certain proposals of the said M. Du Perow 
were accepted by the said General Supply Committee, and its said 
action was approved by the legally constituted board authorized to 
approve the same, commonly known as the Board of Awards, of 
which said acceptance and approval the said M. Du Perow was 
25 duly notified by the said General Supply Committee, and 
that thereupon, on the seventeenth day of June, A. D. 1909, 
this affiant as Vice-Chairman of the said General Supply Committee, 
acting in pursuance of the directions of the said Committee, and in 
accordance with the actions of the said Committee dulv taken and 


approved as aforesaid, notified the said M. Du Perow that the con¬ 
tract for certain articles of electrical supplies upon which the said 


M. Du Perow had bid had been awarded to him part of which said 


notice was in the words and figures, to wit: 


“The following proposals for supplying certain articles to the 
several Executive Departments and independent Establishments for 
the fiscal year ending June 30, 1910, have been accepted by the 
General Supply Committee, and such action approved by the Board 
of Awards, viz: (setting out the same)” 


as will more specifically appear by copy of said notice hereto ap¬ 
pended and marked Exhibit 1. 

That this affiant on July 16, 1909, notified the said M. Du Perow 
that his proposal for furnishing certain supplies to the United 
States Government during the fiscal year ending June 30, 1910, 
having been accepted, the enclosed contract and bond should be 
properly executed and returned to the General Supply Committee, 
Washington, D. C. without delay; a copy of which said notice is 
hereto appended, and marked Exhibit 2. That accompanying said 
notice the form of contract and bond therein referred to was en¬ 
closed, copies of which are attached to the amended declaration 
herein and marked Exhibits “C” and “D” respectively and 
26 prayed to be read as part hereof; that the said M. Du Perow T 
was requested to execute the said bond and contract in ac¬ 
cordance with the terms of his proposal, and to return the same with¬ 
out delay to the said General Supply Committee in order that the 
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said contract, when so executed by the said M. Du Perow and re¬ 
turned to said General Supply Committee, might be then executed 
by the heads of the various Departments and independent establish¬ 
ments of the United States Government referred to in the bid of the 
said M. Du Perow. 

That thereafter, on, to wit, the third day of August, A. D. 1909, 
this affiant requested the said M. Du Perow to forward to the said 
Committee without further delay the properly executed contract and 
bond mailed to the said M. Du Perow on the said sixteenth day of 
July, A. D. 1909; copy of which notice is hereto appended and 
marked Exhibit 3. 

That thereafter, on, to wit, the seventeenth day of August, A. D. 
1909, this affiant again requested the said M. Du Perow to execute 
and deliver the said contract, according to the terms of his proposal, 
and to give bond therein required, as shown by copy of letter signed 
by this affiant hereto appended and and marked Exhibit 4. 

This affiant further says that although certain proposals of the 
said M. Du Perow were accepted by the said General Supply Com¬ 
mittee, acting as aforesaid, and their action approved by the Board 
of Awards, and the said M. Du Perow was duly notified of said 
action and repeatedly requested to execute and deliver the contract 
which had been so awarded to him bv the said Committee 

c. 

27 and duly tendered to him as aforesaid the said M. Du Perow 
did not, within the time limited by the specifications, enter 

into and duly execute as required by the said specifications the con¬ 
tract accordingly, wherein and whereby this affiant says that there 
became due and owing from The Title Guaranty and Surety Com¬ 
pany to the United States of America the sum of two thousand dol¬ 
lars ($2,000.00), upon its writing obligatory, sealed with its seal, 
and referred to in said amended declaration, by reason of the de¬ 
fault of the said M. Du Perow to enter into and duly execute as re¬ 
quired by the said specifications, a contract to furnish the supplies 
in accordance with the award made by said Committee, as herein¬ 
before set forth. 

That the said M. Du Perow hath not entered into the said contract 
as required, although duly notified by this affiant of the award and 
repeatedly requested so to do. 

This affiant further says that there is now due and owing from 
The Title Guaranty and Surety Company to the said plaintiff the 
sum of two thousand dollars ($2,000.00), exclusive of setoffs and 
just grounds of defense, and although often requested to pay the 
same, the said The Title Guaranty and Surety Company hath not 
paid the said sum of two thousand dollars ($2000.00), to the plain¬ 
tiff herein, nor hath any one paid the same for the said company to 
the plaintiff, and there is now justly due and owing the sum of two 
thousand dollars ($2,000.00) as claimed in said amended declara¬ 
tion, exclusive of all setoffs and just grounds of defense. 

T. C. S. MARSHALL. 

28 Subscribed and sworn to before me this 22 day of March, 
1910. 

[seal.] JAMES F. ARMSTRONG, 

Notary Public, D. C. 
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Exhibit No. 1. 


Office of the General Supply Committee, 

U. S. Executive Departments and Independent Establishments. 

Washington. 

June 17, 1909. 

M. Du Perow, Washington, D- C. 

Sir: The following proposals for supplying certain articles to the 
several Executive Departments and Independent Establishments, 
for the fiscal year ending June 30, 1910, have been accepted by the 
General Supply Committee and such action approved by the Board 
of Awards, viz: 


Item No. 1207 g. 

1247 a. 

b. 

c.. 

1258 e Discount from list 

1284 h. 

r.. 

z. 

1294 g. 

h. 

i. 

j. 

k. 

1 . 

m..... 

n. 

o. 

P. 

1299 d. 

Respectfully, 

(Signed) 


§ .65 each. 

.17 “ 

.33 “ 

.24 “ 

50% & 10%. 
.33 each. 

1.50. 

1.65 each. 

.025 per foot. 

.029 “ “ 

.038 “ “ 

.061 “ “ 

.091 “ “ 

.009 “ “ 

.012 “ “ 

.016 “ “ 

.026 “ “ 

.041 “ “ 

.13 each. 


T. C. S. MARSHALL, 

Vice-Chairman. 


30 


Exhibit No. 2. 


Office of the General Supply Committee, 

U. S. Executive Department- and Independent Establishments, 

Washington. 


July 16th, '09. 

M. Du Perow. 

Sir: Your proposal for furnishing certain supplies to the United 
States Government during the fiscal year ending June 30, 1910, 
having been accepted, the enclosed contract and bond should be 
properly executed and returned to the General Supply Committee, 
Washington, D. C., without delay. 
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Where the contract is made by a partnership, the signature of 
each member of the firm and firm name should be signed; if a cor¬ 
poration, its name and the signature of the officer authorized to sign 
for the corporation, together with a copy under seal, of his authority 
to sign. 

When the surety is a corporation, its corporate name must be af¬ 
fixed to the bond. 

The amount of the bond under your contract is $250.00. 

Respectfully, 

(Signed) 1 T. C. S. MARSHALL, 

Vice Chairman. 
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Exhibit No. 3. 


Office of the General Supply Committee, 

U. S. Executive Departments and Independent Establishments, 

Washington. 


M. Du Perow, Washington, D. C. 


August 3, 1909. 


Sir: Please forward to this Committee without further delay, 
properly executed, the contract and bond mailed to you July 16th." 
Respectfully, 

(Signed) " T. C. S. MARSHALL, 

Vice Chairman. 
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Exhibit No. 4. 


Office of the General Supply Committee, 

U. S. Executive Departments and Independent Establishments, 

Washington. 


M. Du Perow, Washington, D. C. 


August 17, 1909. 


Sir: The proposal signed by you contains the following extract 
from General Instructions to Bidders: 

“The proposals must be accompanied by a guaranty from a corpo¬ 
rate surety, duly qualified under the act of Congress approved Au¬ 
gust 13, 1894, or a guaranty signed by at least two responsible guar¬ 
antors, that the bidder shall within ten days after being called upon 
to do so, execute contracts in accordance with the terms of the pro¬ 
posal, and give bond for the faithful performance thereof, with good 
and sufficient sureties as hereinafter required.’’ 

Certain awards having been made to you, blank form for contract 
was mailed on July 16th, but has not been returned to this Commit¬ 
tee executed in accordance with the requirements quoted. 

L T nless immediate attention is given by you to the matter, the 
question of enforcing the penalty of the bond will' be taken up. 

Very respectfully, 

(Signed) T. C. S. MARSHALL, 

Vic e-Chair m en. 
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33 Demurrer to A mended Declaration. 

Filed Apr. 1, 1910. 

The defendant says that the plaintiff's amended declaration is bad 
in substance. 

LECKIE, FULTON & COX, 
PHILIP WALKER, 

Attorneys for Defendant. 


Memorandum of Law. 

Among the matters of law that will be argued in support of the 
foregoing declaration are: 

(1) That the amended declaration does not aver the acceptance 
of the bid of defendant’s principal by any person or persons author¬ 
ized in law to accept the same. 

(2) That “Exhibit C” being the contract alleged to have been 
tendered to said principal, is no contract, because, until signed by 
the head of the Department or establishment alleged to have ac¬ 
cepted such bid, it did not indicate with what Department or Estab¬ 
lishment the contract was to be made, and by which it was accepted. 

Endorsed. 

The amended petition states no cause of action unless it be that 
the heads of departments may delegate to others the discretionary 
function of accepting bids. I think they cannot, but must them¬ 
selves exercise such powers. Demurrer sustained. 

W. 

34 Tuesday, April 19, 1910. 

Session resumed pursuant to adjournment, Mr. Justice Wright 
presiding. 

* ***** * 

L^pon hearing the defendant’s demurrer to the plaintiff’s amended 
declaration, it is considered that said demurrer be and the same is 
hereby sustained. 


Wednesday, April 20, 1910. 

Session resumed pursuant to adjournment, Mr. Justice Wright 
presiding. 

******* 

Upon motion of the plaintiff by its Attorney, Mr. R. S. Huide- 
koper, leave is hereby granted the plaintiff to amend its declaration 
in this cause, as it may be advised within twenty ( 20 ) days. 
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Monday, May 9, 1910. 

Session resumed pursuant to adjournment, Mr. Justice Wright, 
presiding. 

It appearing to the court that the defendant’s demurrer to the 
plaintiff’s amended declaration herein was sustained on the 19th day 
of April, 1910, and the plaintiff by its attorney, Mr. R. S. Huide- 
koper now in open court says it will stand upon said amended decla¬ 
ration, it is ordered that judgment be entered herein. 

35 Therefore it is considered that the plaintiff take nothing by 
its suit, and that the defendant go thereof without day. 

From the foregoing the plaintiff by its attorney in open court 
notes an appeal to the Court of Appeals of the District of Columbia. 


Directions to Clerk for Preparation of Transcript of Record. 

Filed May 19, 1910. 

The Clerk will please prepare the transcript of the record in this 
cause for the Court of Appeals, and include therein the following 
papers and proceedings: 

1 . Amended declaration and exhibits B, C and D attached 
thereto; also extract of Exhibit A to amended declaration as hereto 
appended, which extract shall be printed but once, and that is as 
Exhibit A to amended declaration. 

2. Demurrer to amended declaration. 

3. Order sustaining demurrer to amended declaration, and opin¬ 
ion of Wright, Justice. 

4. Leave to amend amended declaration. 

5. Plaintiff’s election to stand on amended declaration, and judg¬ 
ment on demurrer. 

6 . Note of appeal. 

7. Designation of record. 

CLARENCE R. WILSON, 

Attorney of the United States in 

and for the District of Columbia. 

36 REGINALD S. HUIDEKOPER, 

Assistant Attorney of the United States in 

and for the District of Columbia. 

We consent to the foregoing designation of record. 

LECKIE, FULTON & COX, 
PHILIP WALKER, 

Attorneys for Defendant. 


*24 U. S. OF AMERICA VS. THE TITLE GUARANTY AND SURETY CO. 


37 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
36, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 52,174 at Law, wherein United 
States of America is Plaintiff and The Title Guaranty aud Surety 
Company, a body corporate, is Defendant, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 8th day of June, 1910. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2180. United States of America, appellant, vs. The Title Guar¬ 
anty and Surety Company, a body corporate. Court of Appeals, 
District of Columbia. Filed Jun- 10, 1910. Henry W. Hodges, 
clerk. 



'v)PTy 











3tt % (Court of Appals 


OF THE DISTRICT OF COLUMBIA. 

October Term, 1910. 



No. 2180. 


UNITED STATES OF AMERICA^ APPELLANT, 

. vs. 

TITLE GUARANTY. AND SURETY COMPANY,' 
- A BODY CORPORATE. 


BRIEF FOR APPELLANT. 


CLARENCE R. WILSON, 

U. S. Attorney y D. C, 

REGINALD S. HUIDEKOPER, 

Asst. U. S. Attorney ,- D. C. 

DHAPMAN W. MAUPIN, i|| 

Of Counsel. 



















3Jn tin' (Court of Apprals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1910. 

No. 2180. 


UNITED STATES OF AMERICA, APPELLANT, 

vs. 

TITLE GUARANTY AND SURETY COMPANY, 

A BODY CORPORATE. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia sustaining a demurrer 
to a declaration, in an action by the United States on a 
bond executed by the Title Guaranty and Surety Com¬ 
pany, conditioned that one M. DuPerow, of this city, 
in case of the award of a contract to him for certain 
supplies of electrical apparatus for the use of the several 
departments, would enter into such contract and give 
bond to secure the performance thereof. 

The declaration alleges that M. DuPerow’s proposals 

were accepted by the “General Supply Committee;” that 
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said committee was composed of individuals duly ap¬ 
pointed by the heads of the departments and govern¬ 
ment establishments, and was authorized to act as the 
representative of such department or establishment in 
the matter of the acceptance of such proposals; that 
such acceptance was approved by the Board of Awards; 
that M. DuPerow was duly notified of such acceptance 
and approval and requested to enter into a contract to 
furnish the supplies mentioned in his proposals, and give 
bond to secure the performance of such contract, but 
that he refused to execute such contract and give such 
bond. 

The grounds of the defendant’s demurrer are: (1) that 
the declaration does not aver the acceptance ot M. Du- 
Perow’s bid by any person or persons authorized by law 
to accept the same, and (2) that the contract tendered 
to M. DuPerow for execution by him was not signed by 
the head of the department or establishment alleged to 
have accepted such bid, and hence did not indicate with 
which department or establishment the contract was to 
be made (Rec., p. 22). It seems that only the first ground 
of demurrer was considered by Mr. Justice Wright, who 
made the following endorsement on the demurrer (Rec., 

p. 22): 

“The amended petition states no cause of 
action unless it be that the heads of depart¬ 
ments may delegate to others the discretionary 
function of accepting bids. I think they can 
not, but must themselves exercise such powers. 
Demurrer sustained.” 

Assignment of Error. 

The court erred in sustaining the demurrer to the 
declaration. 
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ARGUMENT. 

I. 

Prior to the act of March 3, 1809 (2 Stat., 536), all 
supplies for the departments, including Army and Navy 
supplies, were purchased or contracted for by an officer 
called the ‘‘Purveyor of Public Supplies,” acting under 
the directions of the Secretary of the Treasury, the Sec¬ 
retary of War, and the Secretary of the Navy. 

Acts Feb. 23, 1795, 1 Stat., 419, and Act of July 
16, 1798, 1 Stat., 610. 

By the act of March 3, 1809, section 5 (2 Stat., 536), it 
was provided that all purchases of, and contracts for, sup¬ 
plies which are, or may be, made by or under the direc¬ 
tion of the secretaries shall be made by open purchase, 
or by advertising for proposals. Under subsequent 
statutory provisions all contracts for Army and Navy 
supplies are made by the heads of certain bureaus in the 
War and Navy departments. 

By the acts of June 23,1860, and March 2,1861, section 
10 (12 Stat., 103 and 220), it was provided that all pur¬ 
chases and contracts for supplies and services, in any of 
the departments of the Government, except for personal 
services, shall be made by advertising a sufficient time 
previously for proposals, when the public exigencies do 
not require the immediate delivery of the articles or 
performance of the service. This provision was subse¬ 
quently embodied in section 3709 of the Revised Stat¬ 
utes. 

The quantity of supplies required by the departments 
having very greatly increased of late years, and it being 
observed that different prices were being paid to different 
contractors for precisely the same articles, and that 
lower prices could be obtained by having all the depart¬ 
ments, as nearly as possible, procure their supplies of 





4 


any particular kind from the same dealer or manufac¬ 
turer, the so-called “Dockery Commission” recommended 
to Congress legislation requiring concert of action among 
the departments in the procurement of supplies. Their 
recommendation resulted in the act of January 27, 1894 
(28 Stat., 33), amending section 3709 by the addition of 
the following provisions: 

“And the advertisement for such proposals shall 
be made by all the executive departments . . . 
on the same days, and shall each designate two 
o'clock post meridian of such days for the open¬ 
ing of all such proposals in each department and 
other Government establishment in the city of 
Washington; and the Secretary of the Treasury 
shall designate the day or days in each year for 
the opening of such proposals and give due notice 
thereof to the other departments and Govern¬ 
ment establishments. Such proposals shall be 
opened in the usual way and schedules thereof 
duly prepared and, together with the statement 
of the proposed action of each department and 
Government establishment thereon, shall be sub¬ 
mitted to a board, consisting of one of the Assist¬ 
ant Secretaries of the Treasury and Interior 
departments and one of the Assistant Postmasters- 
General, who shall be designated by the heads of 
said departments and the Postmaster-General, 
respectively, at a meeting to be called by the offi¬ 
cial of the Treasury Department, who shall be 
chairman thereof, and said board shall carefully 
examine and compare all the proposals so sub¬ 
mitted and recommend the acceptance or rejec¬ 
tion of any or all of said proposals. And if any 
or all of such proposals shall be rejected, adver¬ 
tisements for proposals shall again be invited and 
proceeded with in the same manner.” 

It was perhaps the purpose of Congress, by this pro¬ 
vision, to impose upon this board of assistant secre¬ 
taries, subsequently known as the “Board of Awards” 
the duty of inquiring into the merits of the bidders and 
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the comparative qualities of the samples furnished by 
them. But it was soon found impracticable to carry 
out that purpose. The members of the board were not 
fitted by training and experience to pass upon the 
capacities of bidders and the comparative qualities of 
the articles offered by them; and, besides, if they had 
been thoroughly well qualified for the performance of 
those duties, they could not have performed them be¬ 
cause their time was fully occupied in the performance 
of the other and regular duties of.their office. The con¬ 
sequence was that what they did in the matter of the 
acceptance or rejection of bids was a mere perfunctory 
adoption of the recommendations of the representatives 
of the departments, on whom had been devolved by the 
heads of the departments the duty of passing upon the 
capacities of the bidders, and the comparative qualities 
of the samples submitted by them. Finally, on Decem¬ 
ber 30, 1908, these representatives, in order to secure 
united and concerted action on their own part, were 
organized, with the sanction of the departments, under 
the name of the “General Supply Committee,” and to 
them was assigned the duty of examining and compar¬ 
ing the bids, looking into the abilities or capacities of 
the bidders, comparing the qualities of the articles pro¬ 
posed to be furnished, accepting or rejecting bids sub¬ 
ject to the approval of the Board of Awards, notifying 
the bidders of the action taken upon their bids, and 
procuring the execution of formal contracts by the 
accepted bidders. The action of the departments in 
organizing this committee was confirmed by the Presi¬ 
dent in an executive order, No. 1071, issued by him on 
May 13, 1909, a copy of which is printed below: 

Executive Order. 

In order to systematize the purchase of supplies 
needed in common by two or more of the several De¬ 
partments and Government Establishments hereinafter 
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mentioned, to secure such supplies at lower and uniform 
prices, and to more effectively carry out the spirit of the 
Act of January 27th, 1894, Chap. 22 of the Fifty-third 
Congress, it is ordered— 

1 st. That the General Supply Committee, composed of 
one representative from each of the Departments and 
the following Government establishments, to wit: Gov¬ 
ernment Printing Office, Interstate Commerce Commis¬ 
sion, Smithsonian Institution, Superintendent of State, 
War and Navy Building, and the government of the Dis¬ 
trict of Columbia, appointed by the head of each De¬ 
partment and establishment pursuant to the recom¬ 
mendation of the. Board of Awards, be and is hereby 
created a body to be known as the General Supply Com¬ 
mittee, of which the Secretary of the Board of Awards 
shall be chairman; and the said Committee shall adopt 
its own rules for organization and the transaction of 
business, subject to the directions herein specifically set 
forth; and while the members of said Committee shall 
advise together collectively, yet each member shall, in 
performing the several acts hereinafter directed, act as 
the separate agent and representative of the particular 
Department or establishment from which he is appointed. 

2 nd. That said General Supply Committee shall adopt 
and carry out the plans already formulated for the 
purchase of supplies for the ensuing fiscal year, and 
thereafter shall, within due time before the end of each 
fiscal year, prepare one general schedule of all supplies 
needed in common by any two or more of the Depart¬ 
ments and said establishments, except, that said Com¬ 
mittee may, in its direction, include articles of a special 
nature required by only one Department or independent 
establishment when requested to do so by the head of such 
Department or establishment, and said Committee may 
. omit from said schedule any class of supplies which it may 
for any reason deem advisable, and said article so 
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omitted shall be purchased upon advertisement and 
bids as provided for by law, and as heretofore done, said 
general schedule to set forth clearly the quantity of each 
article needed by each Department and establishment 
aforesaid; and an advertisement for proposals to furnish 
said supplies shall be made according to the provisions 
of said Act of January 27th, 1894. 

3rd. That the proposals be in such form that the 
amount of the bid upon the quantity needed by each 
Department and establishment separatelyshall be readily 
determinable therefrom; that said proposals be opened 
and schedules thereof prepared, whiclq with a statement 
of the proposed action of each Department and estab¬ 
lishment thereon, shall be submitted to the Board of 
Awards; and that the recommendation of said Board be 
acted upon, each and all of said acts being done accord¬ 
ing to the provisions of said Act of January 27th, 1894; 
and that bonds be required, so conditioned that each 
bidder whose proposal is accepted shall be obligated to 
do and perform the conditions and stipulations of his 
contract with each Department and establishment 
separately. The forms of said proposals and acceptances, 
and of said bonds, shall be prepared and furnished the 
Committee by the Department of Justice. 

4th. That said Committee formulate a uniform method 
of inspection and testing of all supplies delivered to 
the Government, to be used by all of the Departments 
and establishments as a basis of acceptance or rejection 
of supplies; that they arrange for the preparation of all 
needed formulae and specifications, and the heads of 
Departmentsand independentestablishments are directed 
to furnish such technical assistance as may be required 
in this connection; that they have tested under their 
direction the samples submitted by bidders, and that 
they do and perform all other acts which are in accord¬ 
ance with law and are necessary and proper to carry out 
the purposes of this order. 
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5th. That each of the heads of the several Departments 
and independent establishments, when requested so to 
do by the General Supply Committee, shall assign to 
said Committee, to enable them to carry out the pur¬ 
poses of this order, such number of its employes and 
for such length of time, as the Committee may designate. 

6 th. This order shall take effect upon the day of its 
date. 


WM H TAFT 

The White House, 

May 13, 1909. 

[No. 1071.] 

It will be noticed that paragraph 3 of the above order 
provides that the proposals shall— 

. . . be opened, which, with a statement 

of the proposed action of each department and 
establishment thereon, shall be submitted to the 
Board of Awards; and that the recommendation 
of said board be acted upon; each and all of said 
acts being done according to the provisions of 
said act of January 27th, 1894.” 

At the time of the promulgation of this order, the 
practice in the departments, acting by their representa¬ 
tives on the General Supply Committee, was to open the 
bids on the same day, agree upon the bids to be ac¬ 
cepted, submit their action to the Board of Awards for 
approval, and notify the successful bidders of the fact 
of such approval. This was considered by the depart¬ 
ments to be a substantial compliance with section 3709 
of the Revised Statutes, as amended by the act of 
January 27, 1894. Accordingly the form of acceptance 
provided for in paragraph 3 of the executive order set 
forth above, was prepared by the Department of Justice 
for the signature of the representatives of the depart- 
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ments composing the General Supply Committee, as ap¬ 
pears from the form itself, read in connection with the 
recital in the form of the contractor’s bond, “which 
proposals, and each of them separately, have been ac¬ 
cepted by the duly authorized representatives of said 
departments and establishments.” 

Now, by section 4 of the act of June 17, 1910, the 
Board of Awards is abolished and the General Supply 
Committee established in lieu thereof; and it is provided 
that hereafter all contracts for department supplies, 
shall be made by the Secretary of the Treasury. The 
provision reads as follows: 

“Sec. 4. That hereafter all supplies of fuel, ice, 
stationery, and other miscellaneous supplies for 
the executive departments and other Government 
establishments in Washington, when the public 
exigencies do not require the immediate delivery 
of the article, shall be advertised and contracted 
for by the Secretary of the Treasury, instead of by 
the several departments and establishments, upon 
such days as he may designate. There shall be a 
general supply committee in lieu of the board 
provided for in section thirty-seven hundred and 
nine of the Revised Statutes as amended, com¬ 
posed of officers, one from each such department, 
designated by the head thereof,the duties of which 
committee shall be to make, under the direction 
of the said Secretary, an annual schedule of re¬ 
quired miscellaneous supplies, to standardize such 
supplies, eliminating all unnecessary grades and 
varieties, and to aid said Secretary in solicit¬ 
ing bids based upon formulas and specifications 
drawn up by such experts in the service of the 
Government as the committee may see fit to call 
upon, who shall render whatever assistance they 
may require. The committee shall aid said Sec¬ 
retary in securing the proper fulfillment of the 
contracts for such supplies, for which purpose the 
said Secretary shall prescribe, and all departments 
comply with, rules providing for such examination 
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and tests of the articles received as may be neces¬ 
sary for such purpose, in making additions to the 
said schedule, in opening and considering the bids, 
and shall perform such other similar duties as he 
may assign to them. . . 

The court can not very well deal with the questions 
arising in this case without a fair idea of the volume of 
the work devolving upon those charged with the duty of 
examining the bids, inquiring into the facilities and 
capacities of the bidders, and passing upon the merits of 
the samples submitted by them. 

Counsel for the Government ask that the court take 
judicial notice of the existence of all facts herein stated 
relating to the practice and procedure of the depart¬ 
ments in making contracts for supplies. 

1 Greenl. Ev., sec. 6. 

The printed Government '‘List of Aw r ards ” of con¬ 
tracts for materials and supplies to successful bidders 
for the fiscal year ending June 30, 1911, shows that there 
were 5,647 different items or articles covered by the 
bidding, distributed under the following heads: 

Stationery, including Drafting Supplies. 

Groceries and Provisions. 

Dry Goods, Wearing Apparel, and Floor Coverings. 

Electrical, Engineering, and Plumbing Supplies. 

Engraving, Printing, and Lithographing Supplies. 

Fuel. 

Furniture. 

Hardware, Metals, Leather and Saddlery. 

Ice. 

Lumber, Building Materials, and Boxes. 

Paints, Oils, and Glass. 

Photographic and Special Weather Bureau Supplies. 

Household and Miscellaneous Supplies. 

Forage. 
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Drugs, Chemicals, and Hospital and Laboratory Ap¬ 
paratus. 

Of these 5,647 different Hems, a great number are di¬ 
vided into sub-items, each in itself the subject of a 
separate, specific, bid; for example, Item 137 “Pencils,” 
is divided into fourteen sub-items, or different kinds of 
black pencils, each the subject of a separate bid, some 
of the sub-items being awarded to one contractor and 
some to another. And so with many other items, some 
of which are subdivided into twenty or more sub-items. 
It is evident that this multiplication of the sub-items 
must have vastly increased the labors of those charged 
with the duty of passing upon the bids and the accept¬ 
ability of the bidders. 

From the records and files in the office of the General 
Supply Committee in the Union Building in this city, it 
appears that 510 bids (many of the bids covering large 
numbers of items and sub-items) were received and con¬ 
sidered by the committee during the fiscal year 1909-10; 
and that the value of the supplies called for by the 
contracts awarded was between three and four millions 
of dollars. It also appears from said records and files 
that 617 shipments of' samples to the committee were 
made by bidders, some of the shipments containing 
hundreds of samples. The court is doubtless aware of 
the fact that the committee occupies a large portion of 
one of the floors of the Union Building, that a great 
portion of their space is devoted to the storage and 
display of innumerable samples of the different kinds 
of supplies required by the departments, and that a 
clerical force detailed from the respective departments 
and varying in number at different times, is kept at 
work by the committee throughout the year, in the 
* transaction of its business. 

The court below held, in substance, that the accept¬ 
ance of M. DuPerow’s proposals by the General Supply 
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Committee and the approval of such acceptance by the 
Board of Awards, were unauthorized by law. Also, that 
only the heads of departments and Government estab¬ 
lishments were authorized to accept proposals to furnish 
supplies to the departments at Washington, advertised 
for pursuant to the provisions of section 3709 of the 
Revised Statutes and its amendments. Apparently the 
court considered that the heads of the departments and 
Government establishments had been created by statute 
agents to accept proposals and enter into contracts for 
such supplies, and that they could not delegate their 
powers in those respects to others, pursuant to the 
maxim, delegata potestas non potest delegari. 

We deny the application of this principle or rule of 
law to the present case. 

1 . Because , at the time of the acceptance of Mr. 
DuPerow's bid by the General Supply Committee .there 
teas no law or statute which provided that contracts for 
supplies should be entered into by the heads of the de¬ 
partments or Government establishments at Washington. 

There is no doubt of the power of the head of a de¬ 
partment at that time, notwithstanding the nonexist¬ 
ence of any such law or statute, to enter into such 
contracts and bind the Government thereby; and as a 
matter of fact such contracts were usually made by 
them or their assistants. But we submit that the rule 
which prohibits the delegation of the powers of an agent 
can not be applied to the acts of a head of one of the 
departments, unless there be pointed out some law, 
statute, or executive order which makes him the exclu¬ 
sive agent for the performance of the act in controversy. 
The fact that the head of a department was competent 
to make a contract for the supplies required by his de¬ 
partment because the law specified no particular officer 
or employee for the performance of that duty, can not 
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be relied upon to put him upon the plane of one who is 
made an agent to do a particular thing, such, for exam¬ 
ple, as an agent for the sale or purchase of an estate. 
In the case of such an agency a personal confidence 
is reposed by the principal in the judgment, dis¬ 
cretion, and ability of the person whom he selects 
as his representative. There is nothing of that kind 
in the devolution of the duty upon the head of a 
department to make a contract for its supplies, no officer 
being named for that purpose. The reason of the rule 
ceasing in its application to a particular case, there 
should be no application of.the rule to that case. Under 
section 3709 of the Revised Statutes supplies for the 
use of a department can only be obtained by contract 
after advertisement for bids, except in the case of an 
exigency where immediate delivery is required, and the 
contract must be awarded to the lowest bidder, or to 
the next lowest bidder, if for good and sufficient reasons 
it be found necessary to reject the lowest bid. Practi¬ 
cally the only matter in which judgment and discretion 
are to be exercised by those charged with the duty of 
accepting or rejecting the bids, is the decision of all 
questions respecting the competency, solvency, and 
responsibility of the bidders, and the qualities of the 
articles which they are to furnish, as shown by the 
samples which they submit. If Mr. Justice Wright was 
correct in his view of the law of this case, the head 
of each of the several departments and Government 
establishments, must have personally inquired into the 
merits of the bidders and personally inspected the sam¬ 
ples submitted by them, or he must have listened to or 
read reports made by his subordinates upon the merits 
of the bidders and the qualities of their samples, be¬ 
cause, without those processes, he could not exercise 
judgment and discretion in acting upon the bids. This 
court judicially knows that each of these processes was 
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utterly impracticable for the head of the department, 
and that the most that he or his assistants could do, 
would be to affix their signature to a letter accepting 
the bid, acting altogether upon the assurance of their 
subordinates who had the matter in charge. This having 
been necessarily the practice in the departments and 
Government establishments, how can it be said that 
Congress reposed special confidence in the judgment 
and discretion of the secretaries and assistant secre¬ 
taries, and therefore made them agents for the accept¬ 
ance or rejection of bids, to the exclusion of all other 
officers or employees? 

If the court below is right in its assumption that the 
head of a department was made by law the exclusive 
agent of the Government to accept or reject bids for 
supplies, and that he could not delegate his authority 
in the premises to one of his subordinates, it must be 
true also that he is the exclusive agent, under section 
3709, for the purchase of supplies in the open market 
without advertisement, in case of an exigency, and that 
he can not delegate to one of his subordinates the power 
to bind the Government by giving an order for such 
supplies. They who deny his power to delegate the per¬ 
formance of the duty of making the contract in the one 
case, must, to be consistent, deny it also in the other. 
Yet this court, taking judicial notice of the course of 
business in the executive departments of the Govern¬ 
ment, knows that the heads of the departments and their 
assistants do not make these purchases, and that it is 
impossible for them to give their personal attention to 
details of that kind without neglecting the more im¬ 
portant duties of their office. All such purchases are 
made by subordinate officers or employees of the depart¬ 
ments, and vouchers therefor, presented by the seller, 
are paid by the disbursing officers or allowed by the 
auditors and paid by settlement warrants, and no case 
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can be found in which the validity of the purchase has 
been questioned by the courts, the Attorney-General,or 
the accounting officers of the Treasury, on the ground 
that the head of the department could not delegate his 
power to make the purchase to a subordinate officer or 
employee. 

Our contention that the law did not make the secre¬ 
taries and assistant secretaries exclusive agents to con¬ 
tract for or purchase supplies, is borne out by the 
language of section 5 of the act of March 3, 1809 (2 Stat., 
536), which provides that— 

“purchases and contracts for supplies or services 
which are, or may, according to law, be made by 
or under the direction of either the Secretary of 
the Treasury, the Secretary of War, or the Secre¬ 
tary of the Navy, shall be made either by open 
purchase, or by advertising for proposals respect¬ 
ing the same.” 

Here Congress, by its use of the words “under the 
direction of” admits the right and power of the head of 
a department to delegate to a subordinate officer or 
employee his authority to make a contract for supplies. 
The language of the law was changed by the act of 
March 2, 1861, ch. 84, sec. 10 (12 Stat., 220) so as to read 
as it is now found in section 3709 of the Revised 
Statutes, to wit: 

“All purchases and contracts for supplies or 
services, in any of the departments of the Gov¬ 
ernment, except for personal services, shall be 
made by advertising a sufficient time previously 
for proposals respecting the same.” 

Is there any reason to suppose that Congress, by its 
substitution of the words “in any of the departments 
of the Government” for the words “made by or under 
the direction of” the heads of the several departments, 







16 


intended to takeaway the power of the head of a depart¬ 
ment to direct or approve the making of a contract for 
supplies by a subordinate officer or employee of the 
department. We submit that there is no room for any 
hypothesis of that kind, and that both statutes dis¬ 
tinctly recognize the right of the heads of the depart¬ 
ments to make their contracts for supplies through 
agents named by them, if the demands of the public 
business upon their time and attention should make 
that course necessary. 

Our view of the law is further supported, we think, by 
the practical construction placed by the President upon 
the act of March 30, 1850 (9 Stat., 538), which author¬ 
ized him to expend 8100,000 in an extension of the 
Capitol Building in this city, but contained no provision 
which in terms authorized him to make a contract for 
such extension. He construed the act, presumably 
under the advice of the Attorney-General, to give him 
power to make, or direct the making of, such a contract, 
and he accordingly directed the Architect of the Capitol 
to make a contract for the extension, which was done. 
7 Opin. Atty.-Gen., 27. We take it that his power to 
do this was beyond dispute. But if Mr. Justice Wright’s 
theory of the present case be correct, the President was 
a mere agent on whom Congress had, by naming 
no other for the purpose, conferred the power of 
making the necessary contract, and that as the making of 
that contract required the exercise of judgment and dis¬ 
cretion, he could not delegate his authority in the 
premises to some subordinate officer or employee. There 
is no distinction in principle between that case and the 
case at bar. If it should be said that the public interest 
requires that the time of the President shall not be 
occupied with attention to the details involved in the 
making of a contract, we may certainly insist that the 
like interest demands that the heads of the departments 
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or the assisting secretaries shall not be called upon to 
decide as to the merits of the different makes of soap, 
hair brushes, towels, lead pencils, rubber bands, electri¬ 
cal apparatus, and the like, required for the use of the 
departments. 

The court will take judicial notice of the fact that the 
contracts for river and harbor improvements,involving the 
expenditure of vast amounts appropriated annually by 
Congress, are all made by the Engineer Corps of the Army 
and are not even approved by the Secretary of War. 
We have been unable, after careful search, to find any 
statute which provides by whom these contracts shall 
be made. We conclude, therefore, that the authority to 
make them was originally given the officers of the Engi¬ 
neer Corps by the Secretary of War, who has a supervi¬ 
sory control over the engineer work of the department. 

It is provided by the act of May, 1888 (25 Stat., 112), 
that all technical and scientific supplies for the Military 
Academy at West Point shall be purchased by contract, 
or otherwise, as the Secretary of War may direct. These 
supplies are all purchased or contracted for by the 
superintendent of the Academy, and as there is no 
statute which, so far as we have been able to find, makes 
him an agent for that purpose, he must derive his 
authority from the Secretary of War, under wffiose gen¬ 
eral supervision and control the Academy is placed. 

(Rev. Stat., sec. 935.) 

In the Treasury Department the chiefs of certain 
bureaus make, in their own names, contracts for certain 
kinds of supplies. Thus the contracts for the supplies 
needed by the Revenue Cutter Service (Form No. 1428); 
the Mint Bureau (Form No. 775); the Life Saving Serv¬ 
ice (Form No. 9011), and the Marine Hospital and Public 
Health Service (Form No. 1913), are in each case made 
by the chiefs of those bureaus, respectively, in their own 
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names, as parties of the first part. So far as we have 
been able to find there is no statute whatever which 
gives these officers of the Treasury Department power to 
make these contracts. They must therefore derive their 
authority in the premises from the Secretary of the 
Treasury, who, as the head of the department would 
have the power, if he saw fit, to direct that all such con¬ 
tracts should be prepared for his signature, or for that 
of the assistant secretaries. 

There are certainly no reasons of public policy or in¬ 
terest which would make it bad administration to en¬ 
trust subordinate officers oremployees of the departments 
with the power of making contracts for supplies. The 
contracts for military and naval supplies, involving the 
annual expenditure of nearly $25,000,000, are made by • 
such officers of the War and Navy departments—in most 
cases by the heads of bureaus in those departments. 
In some cases these officers act under authority directly 
conferred upon them by statute; in other cases they act 
under statutes which concede the right of the head of 
the department to direct the making of a contract by the 
head of a bureau, or other officer, such, for example as 
section 3714 of the Revised Statutes, which provides 
that— 

“All purchases and contracts for supplies or 
services for the military and naval service shall 
be made by or under the direction of the chief 
officers of the departments of War and of the 
Navy, respectively.” 

The fact that the contract must be awarded to the 
lowest and best bidder, after advertisement for pro¬ 
posals, takes away all opportunity for collusion between 
officers and contractors, so there can be no objection to 
the practice of putting the making of these contracts in 
the hands of subordinate officers of the department on 
that score. 
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2. Even if the statutes expressly provided that con¬ 
tracts for supplies for the fiscal year shouldbemade by the 
heads of the departments and Government establish¬ 
ments, these officers might lawfully have delegated their 
authority in the premises to subordinate officers or em¬ 
ployees of the department, if, in their judgment, by 
reason of the demands of more important matters upon 
their time and attention, the best interests of the Gov¬ 
ernment would have been served by that course. 

That the secretaries might have put the making of 
these contracts into the hands of the assistant-secre¬ 
taries admits of no dispute, in view of the provisions of 
the several statutes that the latter shall perform such 
duties as may be prescribed for them by the head of the 
department, or may be required of them by law. 18 
Opin. Atty. Gen., 432; 19 Id., 133; Parish vs. United 
States, 100 U. S., 500, 504; Rev. Stat. U. S., secs. 245, 
439; Act June 20, 1874, ch. 328, sec. 1, 18 Stat., 90; 
Act Feb. 9, 1889, ch. 122, sec. 2, 25 Stat., 659. Our 
argument is addressed exclusively to the proposition 
that they might have delegated their authority in the 
premises to other officers of the department than the 
assistant secretaries. 

The general rule of the common law relating to the 
delegation of authority by an agent is thus stated by 
Judge Story: 

“One who has a bare power or authority from 
another to do an act, must execute it himself, 
and can not delegate his authority to another; 
for this being a trust or confidence reposed in him 
personally, it can not be assigned to a stranger, 
whose ability and integrity might not be known 
to the principal or w.ho, if known, might not be 
selected by him for such a purpose.” 

Story on Agency, sec. 6; Bacon’s Abridg. 
“Authority” D.; Coombe’s Case, 9 Coke 
Rep., 756. 
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The reason here stated for the rule undoubtedly ap¬ 
plies in the case of a private agency created by an indi¬ 
vidual, but it does not to its full extent apply in the 
case of a public agent, such as an officer of the National 
Government; nor in the case of an agency created by 
the charter or by-laws of a corporation; because a gov¬ 
ernment and a corporation can act in no other way than 
by or through an agent, and the naming of an agent in 
such case raises no necessary implication of a trust or 
confidence in his capacity, or integrity, or discretion. 
The rule in question, however, has been frequently ap¬ 
plied in the case of officers of municipal and private cor¬ 
porations, apparently upon the theory that only those 
having the qualifications for the office in question were 
supposed to have been deemed by the legislature suit¬ 
able and competent agents for the performance of certain 
acts. But we shall find, both in the case of the Govern¬ 
ment and in the case of corporations, certain officers 
have been named by law or charter or by-laws for the 
performance of certain duties, not because it was con¬ 
sidered by the legislature that they would be the most 
suitable and competent agents for the desired purposes, 
but because the troublesome question, “who is the most 
suitable and competent agent,” is avoided by leaving 
the solution thereof to executive officers, in the case of 
the Government, and to the board of directors, in the 
case of a corporation. In other words, there is a plain 
intent, in certain classes of cases, that the officer or 
body of officers, named in a statute or charter, for the 
performance of certain duties, shall be regarded rather 
in the light of principals with power to name an agent, 
than as agents themselves within the meaning of the 
rule delegatus non potest delegare. 

There is no reason whatever for the application of this 
rule of the common law to the acts of the head of a de¬ 
partment, except in those cases in which it is the plain 
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intent of the legislature that he shall personally inquire 
into and decide as to the wisdom, - propriety, and ex¬ 
pediency of whatever action it is proposed he shall take. 
There is no reason for the application of the rule to 
those cases in which his action must, from the very na¬ 
ture and necessity of the thing, be founded entirely 
upon the assurances of the subordinate officers and em¬ 
ployees of the department, without the exercise of any 
judgment or discretion on his part. To illustrate the dis¬ 
tinction which we here make; it sometimes happens that 
Congress refers a claim or controversy to the head of a 
department for adjudication and settlement by him—an 
instance may be seen in the joint resolution of March 3, 
1857, referred to in the case of Dr. Groot vs. U. S., 5 
Wall., 419. There can be no doubt we think that he could 
not lawfully, in such a case, delegate the performance of 
his duty as an arbitrator or judge to the head of a bureau 
or other subordinate officer of his department, because 
the reasonable presumption is that Congress desired to 
have the benefit of a personal examination and decision 
of the matters in controversy by the head of the depart¬ 
ment. We think, also, that the duty of the Secre¬ 
tary of War, under the act of March 3, 1869 (15 

Stat., 336), to approve plans for bridges over 
navigable waters of the United States, is one which 
Congress intended should be personal to him, 
and which, therefore, can not be delegated to the head 
of a bureau. Many other instances of a like kind can be 
found in the statutes. On the other hand many instances 
are to be found in which it is provided that a certain 
thing shall be done by the head of a department, not 
because it is intended that the country shall have the 
benefit of his judgment and discretion, but because that 
is a convenient form of legislation when it is intended 
that his department shall be charged with the adminis¬ 
tration of the law. For example, it is provided by sec¬ 
tion 3724 of the Revised Statutes that the “Secretary of 
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the Navy” may reject bids for supplies in certain cases; 
and by section 3726 that the “Secretary of the Navy” is 
authorized to procure preserved meats, pickles, butter, 
etc., for the Navy in such manner and under such re¬ 
strictions and guarantees as he may deem best; and by 
section 3727 that the “Secretary of the Navy” shall buy 
Hour for the Navy in such manner as he may deem most 
ndvantageous to the Government. The court will take 
judicial notice of the fact that the Secretary of the Navy 
pays no attention whatever in person to these details, 
and that all of them are carried out over the signatures 
of officers of the bureau of supplies and of the pay 
office in the Navy Department, unless in cases of much 
importance it should be deemed proper to bring the mat¬ 
ter to the attention of the Secretary himself. It can not 
be denied that in a great number of cases a provision 
that a head of a department shall do a certain thing 
means no more than that he shall cause the thing in 
question to be done by the appropriate officers, em¬ 
ployees, or agents under his control and does not imply 
a special confidence in the wisdom and discretion of the 
Secretary. 

(Miller vs. Mayor of New York, 109 U. S., 385). 

Conceding, for the sake of argument only, that section 
3709 of the Revised Statutes as amended by the act of 
January 27, 1894, intends that the head of the depart¬ 
ment shall accept or reject proposals for supplies, and 
that it is to be regarded as, in effect, a provision that 
the formal contract consequent upon such acceptance, 
shall be executed by him, it does not follow that his 
power to accept the bid and execute the contract may 
not be delegated by him to such agencies within his 
department as he may deem best. If the statute in 
question in terms expressly provided that the contract 
should be made by the head of the department, it would 
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not necessarily mean that he could not delegate to the 
Board of Awards the power and duty of accepting or 
rejecting proposals, reserving to himself the right to 
withdraw any particular case from their consideration , 
if he should see fit. 

The purpose of Congress in such a provision would 
not be to impose upon the head of the department the 
duty of exercising a personal discretion or judgment in 
the execution of each and every of the many contracts 
for the various kinds of supplies required in his depart¬ 
ment; the purpose, rather, would be to reserve to him 
the power of deciding whether or not a contract should 
or should not be awarded to a particular bidder in any 
particular instance, if a dispute should arise as to the 
wisdom or expediency of the acceptance or rejection of 
his bid. This power the head of the department would 
not have, if the duty of making contracts for supplies 
were devolved by statute upon some named subordinate 
officer of the department. It is a settled principle of 
law in this country that a superior executive officer can 
not interfere with the decision of his subordinate in any 
matter specifically committed by law to the discretion 
of that subordinate. 1 Opin. Atty. Gen., 380; 14 Opin. 
Atty. Gen., 65; Butterworth vs. Hoe, 112 U. S., 50. It 
would certainly not be good policy to vest in a sub¬ 
ordinate officer of the department the power to make 
contracts for supplies free from the direction and con¬ 
trol of the head of the department, if such direction and 
control should be needed in any case. By leaving to the 
head of the department the power to make these con¬ 
tracts Congress secures the benefit of his supervision 
and control over the business of making such contracts, 
without taking from him the right to delegate to his 
subordinate, the power of accepting or rejecting the 
proposals made in response to advertisements, if he 
should deem that course most advantageous to the 
Government. 
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The power of the head of a department to delegate to 
the Board of Awards and the General Supply Committee 
his authority to accept a proposal to furnish supplies to 
the department, finds its analogy in the power of the 
board of directors of a private corporation to delegate 
to an executive committee of its own body, or to certain 
officers, authority to enter into contracts on behalf of 
the corporation. This exception to the rule that a dele¬ 
gated power can not be re-delegated is firmly established 
in this country. 3 Thompson, Corporations, 3952; 21 
Am. & Eng. Encyc. of L., 856; Cook on Stockholders, 2 
Ed., 715; Union Pac. K. Co. vs. Chicago, etc., R. Co., 163 
U. S., 597; Burrill vs. Nahant Bank, 2 Mete. (Mass.), 163; 
35 Am. Dec., 395. In the leading case of Burrill vs. 
Nahant Bank, supra, it appeared that the board of 
directors of a bank had executed a paper authorizing 
two of the members of the board “to sell and transfer 
any estate or property” owned by the bank. The com¬ 
mittee so created executed a mortgage on the real 
property of the bank, and the validity of this mortgage 
was vigorously attacked on the ground that the board 
of directors having themselves only a delegated author¬ 
ity, could not lawfully re-delegate to a committee their 
power to execute a mortgage on the property of the 
bank. But the court said: 

“A board of directors of the banks of Massa¬ 
chusetts is a body recognized by law. By the 
by-laws of these corporations, and by a usage so 
general and uniform as to be regarded as part of 
the law of the land, they have the general super¬ 
intendence and active management of all the con¬ 
cerns of the bank, and constitute, to all purposes 
of dealing with others, the corporation. We 
think they do not exercise a delegated authority, 
in the sense in which the rule applies to agents 
and attorneys, who exercise the powers specially 
conferred on them and no others. We think, 
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therefore, that a board of directors may delegate 
an authority to a committee of their own number, 
to alienate or mortgage real estate.” 

The reasoning of this decision applies with great force 
to the case now before the court. It may be as well said 
of the heads of the great executive departments, as of 
the board of directors of a bank, that they do not exer¬ 
cise a delegated authority, in the sense in which the rule 
applies to agents and attorneys who exercise the powers 
specially conferred upon them, and no others. They 
stand in the same situation as a board of directors in 
this respect, namely, that it is necessary, in order to the 
proper dispatch of the business affairs under their con¬ 
trol, that a great portion of what they are called upon 
to do shall be done by others. The Secretary and Assist¬ 
ant Secretaries can not in person transact all the busi¬ 
ness which is committed to them by the statutes, be¬ 
cause the volume of that business is too great for their 
physical powers. The board of directors of a great bank 
can not transact all the business committed to them, 
because they can not be assembled and made to act 
with the celerity which the exigency of the affairs of the 
bank in mnny cases imperatively demands. From the 
very necessity of the thing, therefore, both the heads of 
the executive department and the boards of directors of 
corporations, stand, so far as the making of contracts is 
concerned, rather as the creators of agents than as 
agents themselves, within the rule of the common law 
delegatus non potest delegare. 

The same principle has been applied in the appoint¬ 
ment of agents to make contracts on behalf of municipal 
corporations. It is the duty of town or city councils to 
make such contracts: 

“But,” says Judge Dillon, “the principle that 
municipal powers or discretion can not be dele¬ 
gated, does not prevent a corporation from 
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appointing agents and empowering them to make 
contracts, nor from appointing committees and 
investing them with duties of a ministerial or 
administrative character.” 

1 Dillon on Mun. Corp., sec. 60. 


3. Admitting, for the sake of argument only, that, at 
the time Mr. DuPerow's proposal teas accepted by 
the Board of Awards and General Supply Committee , 
the power of making contracts for department supplies 
was vested by statute in the heads of the departments, 
we contend that their duties in respect to the examina¬ 
tion of bids and acceptance of proposals were purely 
administrative and ministerial, and that they might 
lawfully have delegated the performance of such duties 
to the Board of Awards and General Supply Committee, 
reserving to themselves their general supervisory con¬ 
trol over these officers, and the right to act, themselves, 
in any particular case, if they should see fit. 

Contracts for department supplies are of two kinds: 
(1) those which are made after advertisement for bids; 
and (2) those which are made, in cases of exigency, with¬ 
out advertisement, or, as they are called in the depart¬ 
ments, “open purchase” contracts. There is no statute 
which provides that these open purchases shall be made 
by any particular officer or employee; the duty to make 
them therefore devolves upon the head of the depart¬ 
ment, and there can be no question, we think, that such 
duty is merely ministerial or administrative in char¬ 
acter. The article to be purchased may be a screw-driver, 
of the value of 50 cents, or a steam engine, of the value of 
$5,000. Such purchases certainly require the exercise of 
judgment and discretion as to the value and quality of the 
article offered; but they have never been, and never will 
be, made by the heads of the departments or the assistant 
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secretaries. They are made by subordinate officers or 
employees who are charged with that duty by the heads 
of the departments and are specially qualified by training 
and experience to make the best possible bargain for the 
Government. So far as we have been able to find, the 
right of the heads of departments to delegate their au¬ 
thority to make these purchases has never been ques¬ 
tioned anywhere. That right grows out of the necessity 
of the thing, just as it does in the case of purchases of 
supplies for municipal corporations under a delegation 
of authority by the town or city council. 

In the case of Edwards vs. City of Watertown, 24 Hun 
(N. Y.), 426, the power of a city council to appoint a 
committee, one of whom was not a member of the coun¬ 
cil, to procure rooms and fit them up with furniture for 
the use of the council, was denied by the city; but the 
court said: 

“ It is a plain principle that public powers or 
trusts devolved by law upon the governing body 
of a municipal corporation, to be exercised by it 
when and in such manner as it shall judge best, 
can not be delegated to others. But it is not clear 
that the principle applies to this case. The dis¬ 
tinction is between acts quasi judicial or involv¬ 
ing discretion, and those which are mere minis¬ 
terial. The cases cited by the respondent’s 
counsel are of the former class. In most of them 
the governing body undertook to delegate a pub¬ 
lic trust by a general grant of power. ... To 
apply the doctrine of those and numerous other 
concurrent decisions to the present case would be 
to hold that it was necessary for the common 
council, as a body, to buy or contract for the 
making of each article of furniture for the rooms 
in question, in order to bind the defendant. We 
do not think the case is within the doctrine above 
stated. The power conferred was limited to the 
procuring of ‘necessary’ furniture for the rooms 
in question. In a certain sense, the purchase of 
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the most common and trivial article involves the 
exercise of judgment and discretion as to cost, at 
least. But it will hardlv be claimed that the 
common ‘council could not authorize one of its 
attendants to buy a broom to sweep the council 
chamber, or its clerk to purchase necessary 
stationery for the use of its members. To ques¬ 
tion such authority would be to deny,as was said 
by Cowen, J., in Com. Bank of Lake Erie v s. Nor¬ 
ton (1 Hill, 505), “that the general agent of a mer¬ 
cantile firm could retain a carpenter to make a 
box, or a cooper to make a cask.’” ” 

In a like case, Kramrath vs. City of Albany, 53 Hun 
(N. Y.), 206, the court said: 

“The common council can not delegate its 
governmental acts to a committee, but can its 
merely business acts, such as pertain to the case 
of supplies for its buildings. The one requires 
the wisdom and judgment of the entire body; the 
other is the performance of service ministerial 
and administrative in its character.” 

If the duties of the heads of departments are admin¬ 
istrative and ministerial and not judicial in respect to 
“open purchases” of supplies, they must certainly be so 
in respect to contracts for supplies made after advertise¬ 
ment. As the law requires that the contract be given 
to the lowest and best bidder, it is very seldom than an 
occasion will arise for the exercise of judgment or dis¬ 
cretion in accepting proposals and awarding the con¬ 
tract; that will be only when the department has good 
reason to doubt the ability of the lowest bidder to 
carry out the contract, or to furnish an article as satis¬ 
factory as that of the next lowest bidder, or to make as 
quick deliveries as the needs of the department may 
require. If the rule for which the appellee contends in 
this case means anything at all, it means that the head 
of the department must personally satisfy himself of the 
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ability of the bidder to carry out the contract, and that 
he must personally inspect samples of the articles to be 
furnished, and personally decide whether the bid of the 
lowest bidder or that of the next lowest bidder shall be 
accepted. If he makes no such investigation or inspec¬ 
tion himself, but simply adopts the report of a subordi¬ 
nate and awards the contract accordingly, he exercises 
no judgment or discretion whatever in the performance 
of his duty, and acts altogether in a ministerial or 
administrative capacity. 

It must be apparent to the court that the secretaries 
and the assistant secretaries could not, with any re¬ 
gard to the best interests of the Government, have un¬ 
dertaken the duties discharged by the General Supply 
Committee in respect to the consideration of bids and 
the award of contracts to the successful bidders. They 
could not have left their desks in the Treasury Building 
and have taken up quarters in the wareroom containing 
the standardized samples of Government supplies and 
the samples submitted by the bidders; neither could 
those samples, thousands in number and tons in weight, 
have been carted around to the different department 
buildings and set up in the rooms of the secretaries and 
assistant secretaries for their inspection. They could 
not, with due regard to the public interests, have de¬ 
voted a large portion of their time to inquiries into the 
facilities and capacities of the thousands of dealers and 
manufacturers who submitted bids in response to the 
advertisements for proposals. The merest glance at the 
“List of Awards” for the year 1910-11, with its 5,647 
main items and its many thousands more of sub-items, 
ought to be sufficient to convince an impartial mind 
that the whole business of considering the bids and 
awarding the contracts, though it involved the exercise 
of a certain kind of judgment and discretion, was abso¬ 
lutely a matter of administrative detail, and might as 
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well have been performed, and probably better and more 
satisfactorily performed, by subordinate officers of the 
departments specially fitted for and assigned to that 
duty. 

What is here said applies with equal force in the con¬ 
struction of the new law which requires that the con¬ 
tracts for the supplies for all of the departments shall 
be made by the Secretary of the Treasury, and provides 
that the General Supply Committee shall aid him in 
opening and considering bids, and shall perform such 
other similar duties as he may assign to them. Un¬ 
doubtedly the committee will examine the bids and 
make the awards, as they have done in the past, merely 
submitting the awards for the approval of the Secretary 
or Assistant Secretary of the Treasury, in order to avoid 
any question of the power of the Secretary to delegate 
to them the duty of accepting the proposals in their 
own names. The Secretary or Assistant Secretary will 
sign the approval of the award, but his signature will 
be a merely clerical or ministerial act, involving the exer¬ 
cise of no judgment or discretion whatever; for he will 
know nothing, and can not, with due regard to the per¬ 
formance of the other duties of his office, know anything 
whatever about the merits and propriety of each par¬ 
ticular award. He must in this, as in many other cases, 
rely implicitly upon the fidelity, care, and accuracy of 
those who have brought the transaction to the point 
where his signature is required. 

As the Secretary of the Treasury will not, as a matter 
of fact, exercise any judgment or discretion whatever in 
attaching his signature to the acceptance of the pro¬ 
posals, we can conceive of no reason of any kind why he 
may not lawfully delegate to the General Supply Com¬ 
mittee the duty of writing and signing the formal letters 
of acceptance to the successful bidders if the demands 
of the public business upon his time and attention and 
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upon the time and attention of the assistant secretaries, 
should make that course advisable. Whatever judgment 
or discretion will be exercised in accepting the bids will 
be that of the General Supply Committee, and not that 
of the Secretary of the Treasury, no matter who signs 
the acceptance, and the public can in no way suffer by 
this shifting of the performance of a mere clerical duty 
from one officer to another. 

The truth is the power, in respect to the making of 
contracts for supplies, which the head of the department 
can not delegate, is not the power of accepting the pro¬ 
posals; it is the supervisory power which he has, by 
by virtue of his office, over the acts of those of his 
subordinates to whom he has assigned the performance 
of the ministerial duty of examining the bids and 
awarding the contracts; that is to say, his power to 
withdraw any particular case from their consideration, 
or to direct what action they shall take in any particular 
case. His supervisory control over them in these respects 
is in the highest degree judicial, and calls for the strictest 
application of the rule delegatus non potest delegare. 
On the other hand, his power to examine the bids and 
award the contracts himself, is one which he may, in 
the exercise of his discretion, delegate to his subordi¬ 
nates, if in his opinion the work required be merely 
ministerial in character, and the demands upon his 
time, make that course necessary in his administration 
of the affairs of the department. 


II. 

The guaranty sued upon in this case teas , conditioned 
“in the event that a contract for furnishing supplies 
. . . shall he awarded to M. DuPerowThat con¬ 

dition was fully performed; the contract was awarded 
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to M. DuPerow by the agencies and in the manner 
adopted by the departments for making their contracts 
for supplies of every kind , not only in this but in every 
other case, and it does not lie in the mouth of the Title 
Guaranty and Surety Company to say that the contract 
was not awarded to M. DuPerow because of the method 
adopted by the departments for the acceptance of his bid. 

The contract was awarded to M. DuPerow and the de¬ 
partments offered to correct any informality or irregu¬ 
larity in the acceptance of his bid, if there was any, by 
tendering for execution by him a contract prepared for 
the signature of the heads of the departments, which 
contract would inevitably have been executed by them 
in due course, if it had been signed bv him. The guaranty 
of the appellee was not conditioned upon the acceptance 
of M. DuPerow's proposals by the heads of the depart¬ 
ments; it was conditioned upon the awarding of the 
contract to him. We deny the right of the guarantor to 
claim that it is not bound by its guaranty on the ground 
of irregularities or informalities in the method adopted 
by the departments for the acceptance of M. DuPerow’s 
proposals. That method was the method adopted by the 
departments for the acceptance of not only the proposal 
in his case, but for proposals to furnish supplies, in any 
and every case. From the fact that a contract in due 
form was tendered by the departments, through 
their agent, the General Supply Committee, 
to M. DuPerow for execution by him, the court would 
be fully justified, we submit, in presuming a ratification 
and approval by the heads of the departments of what 
had been done by the Board of Awards and the General 
Supply Committee in the matter of the acceptance of M. 
DuPerow’s proposals. The objection that the acts of 
these two bodies were not legally sufficient as an ac¬ 
ceptance, is one which might be made with some show 
of plausibility by the United States if they were seeking 
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the avoidance of their contract with DuPerow, but it 
conies with peculiarly bad grace from the appellee, in 
view of the fact that the heads of the departments have 
been at all times in the attitude of upholding, ratifying, 
and confirming the alleged irregular acceptance of the 
proposals. If the Government, in this case, after such 
acceptance, had declined to enter into a formal contract 
with M. DuPerow and refused to accept the goods cov¬ 
ered by his bid, and he had brought a suit in the Court 
of Claims to recover damages from the United States 
for breach of its informal contract, that court would 
undoubtedly have held that the Government was 
bound by the acceptance in question. In the case of 
Friedenstein vs. U. S., 35 Ct. Cls., 1, it appeared that 
the superintendent of the mint at Philadelphia, Penn¬ 
sylvania, advertised for a quantity of supplies, includ¬ 
ing 125,000 pounds of ingot copper to be used in the 
coinage of silver. Claimant’s bid was accepted in a let¬ 
ter signed by the chief clerk of the mint. The coinage 
of silver having been discontinued, the mint refused to 
take the copper contracted for, and the contractor 
brought a suit in the court of claims to recover damages 
for the loss of his bargain. It was objected by the 
United States that the chief clerk of the mint was not 
authorized by law to accept bids for mint supplies, but 
the court said it must be presumed that what the chief 
clerk did was with the consent and by the direction of 
the superintendent of the mint. If the court, in such 
case, must presume that the subordinate was duly au¬ 
thorized by his superior to exercise the discretionary 
power vested by law in the superior, then, a fortiori, would 
that court be obliged to presume, in a case like the pres¬ 
ent, that the heads of the departments ratified and con¬ 
firmed the acceptance of M. DuPerow’s bid by the Board 
of Awards and General Supply Committee, the acceptance 
of bids in that manner being in accordance with the re¬ 
gular and orderly course of business in the departments. 
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III. 

The second ground of demurrer to the declaration was 
that the paper tendered to Mr. DuPerow for signature 
by him as the “contract” which he was to execute, did 
not indicate with what department or establishment the 
contract was to be made, and by which it was accepted 
(Rec., p. 22). 

In reply to this objection to the declaration, it is 
sufficient to say that Mr. DuPerow’s proposal was to 
supply “any or all of the executive departments and 
independent establishments” with certain articles therein 
specified (Rec., p. 9); that such proposal was accepted 
on behalf of the “several executive departments” (Rec., 
p. 20); and that the paper tendered to him for execu¬ 
tion as the “contract” by him, was prepared for the sig¬ 
nature of the principal officer of each of the several 
departments and independent establishments (Rec., 
pp. 13, 14). As his proposal was to furnish all the de¬ 
partments and independent establishments, and was ac¬ 
cepted as made, it was manifestly unnecessary that the 
paper should have been signed by the other contracting 
parties, or any one of them, before being tendered to 
him for his signature. 

IV. 

For the foregoing reasons it is respectfully submitted 
that the judgment of the court below sustaining the 
demurrer to the declaration should be reversed, and the 
cause remanded for further proceedings. 

CLARENCE R. WILSON, 

U. S. Attorney , D. C. 

REGINALD S. HUIDEKOPER, 

Asst. U. S. Attorney , D. C. 

CHAPMAN W. MAUPIN, 

Of Counsel. 
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3ln % Court of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1910. 


No. 2180. 


UNITED STATES OF AMERICA, APPELLANT, 

vs. 

THE TITLE GUARANTY AND SURETY COMPANY, 

A BODY CORPORATE. 


BRIEF FOR APPELLEE. 


Statement of the Case. 

The judgment appealed from having been entered upon 
demurrer to the amended declaration, the facts of the 
case appear in that instrument. From it (Rec., p. 1) it 
appears that in February, 1909, advertisements for pro¬ 
posals were issued by what is commonly known as the 
General Supply Committee, which Committee was com¬ 
posed of individuals each duly appointed by the head 
of each on* of the Departments and certain establish¬ 
ments of the United States Government, and authorized 
to act as the representative of the Department or estab¬ 
lishment of the United States Government by which he 
was appointed, the said Committee advising collectively, 
but each member thereof, in the performance of his acts, 
acting in pursuance to authority vested in him as the 

separate agent and representative of the head of the 
1112—1 
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particular department or establishment from which he 
was appointed; that one M. DuPerow presented a pro¬ 
posal for certain electrical supplies in response to said 
advertisements, and accompanying the said proposal 
was a guaranty, alleged to have been signed and sealed 
by the appellee (defendant), in the following terms (Rec., 

p. 10): 

“The Title Guaranty and Surety Company, for 
value received, hereby guarantee and bind our¬ 
selves and each of us, our and each of our heirs, 
executors, administrators, and assigns, in the 
event that a contract for furnishing supplies to 
any of the Executive Departments or independ¬ 
ent establishments mentioned above, according 
to the advertisement and specifications of Febru¬ 
ary 20, 1909, shall be awarded to M. DuPerow 
that he, the said M. DuPerow will, within the 
time limited by the specifications, enter into and 
duly execute, as required by the said specifica¬ 
tions, a contract accordingly, and this guaranty 
is based upon and governed by the said specifi¬ 
cations as to its scope and extent; and in case of 
failure of the said M. DuPerow to enter into con¬ 
tract as above, that we will forfeit to the United 
States the sum of two thousand dollars, ($2,000), 
for which forfeiture we will be jointly and sever¬ 
ally liable as fixed and settled damages, and not 
as a penalty to be reduced or deminished.” 

To the declaration, as an exhibit and a part of it, are 
annexed the specifications, and we find therein the fol¬ 
lowing relating to the guaranty (Rec., p. 5): 

“ The proposals must be accompanied by a guar¬ 
anty . . . that the bidder shall, within ten 

days after being called upon to do so, execute 
contracts in accordance with the terms of the pro¬ 
posal, and give a bond for the faithful performance 
thereof, with good and sufficient sureties as here¬ 
inafter required.” 

The declaration (Rec., p. 3) goes on to state that cer¬ 
tain portions of the DuPerow proposal “were accepted 
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by the said General Supply Committee, acting as afore¬ 
said, and the said action was approved by the legally con¬ 
stituted board authorized to approve the same, commonly 
known as the Board of Awards, of which said acceptance 
and approval the said M. DuPerow was duly notified by 
the said General Supply Committee.” 

It is further stated (Rec., p. 3) that notwithstanding 
such acceptance and notification DuPerow did not enter 
into a contract as required by the guaranty and its con¬ 
trolling specifications, and suit is therefore brought on 
the full amount of the guaranty. 

As stated in the pleadings, it appears that the guar¬ 
anty was executed on April 10, 1909 (Rec., p. 2); that 
on June 17, 1909 (Rec., p. 20) a letter was addressed to 
DuPerow, headed “Office of General Supply Committee, 
U. S. Executive Departments and Independent Estab¬ 
lishments,” and signed by T. C. S. Marshall, vice-chair¬ 
man, in which he was informed that his proposals for 
certain articles, therein specified had “been accepted by 
the General Supply Committee and such action approved 
by the Board of Awards.” Subsequently (Rec., p. 20) 
on July 16, 1909, a form of contract was sent DuPerow, 
which he was requested to execute and return accom¬ 
panied by a bond for $250. Subsequently (Rec., p. 21) 
on August 3, and August 17, letters were sent to him urg¬ 
ing him to sign the contract, but they throw no light on 
the questions here at issue, except that they both came 
from the General Supply Committee, and were signed, as 
before, by Marshall, vice-chairman. 

The contract alleged to have been forwarded to Du¬ 
Perow is set forth in full as an exhibit to the declaration 
(Rec., p. 11), and appears to be a contract between him 
and— 

“the United States, acting by and through the 

proper representatives of each of the several de- 
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partments and independent establishments whose 
names are signed hereto, each of said departments 
and independent establishments acting independ¬ 
ently of the others.” 


But, no names are signed to the contract on behalf of 
the United States, although the names of all depart¬ 
ments and certain establishments are printed in, with 
a place for signature under each, as for instance: 

Department of State, 

By.... ..Secretary. 

Government Printing Office, 

By.Public Printer. 

By the specifications, made a part of the declaration, 
the following reservation appears (Rec., p. 8): 

‘'The right is reserved to the head of each de¬ 
partment and independent establishment to reject 
any and all bids, to waive technical defects, and 
to accept any part of any bid and reject the other 
part if in his judgment the interests of the Gov¬ 
ernment shall require it.” 


To this amended declaration the defendant (appellee) 
demurred, setting down, as matters of law, the following 
(Rec., p. 22): 

“(1) That the amended declaration does not 
aver the acceptance of the bid of the defendant’s 
principal by any person or persons authorized in 
law to accept the same. 

“(2) That ‘Exhibit C’ being the contract alleged 
to have been tendered to said principal, is no con¬ 
tract, because, until signed by the head of the 
department or establishment alleged to have ac¬ 
cepted such bid, it did not indicate with what 
department or establishment the contract was to 
be made, or by which it was accepted.” 
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This demurrer was sustained by the justice sitting 
below, who made the following memorandum on the 
papers (Rec., p. 22): 

‘‘The amended petition states no cause of ac¬ 
tion unless it be that the heads of departments 
may delegate to others the discretionary function 
of accepting bids. I think they can not, but 
must themselves exercise such powers.” 

The United States elected to stand on the demurrer 
and judgment was entered for the defendant (appellee), 
from which the United states has appealed to this court 
(Rec., p. 23). 


ARGUMENT, 

I. 

The Power to Accept the Bid of Appellee’s Principal Could 
Not be Lawfully Delegated by the Head of the Depart¬ 
ment or Establishment. 

It will be observed from the specifications that the 
right was reserved “ to the head of each department or 
independent establishment to reject any and all bids, to 
waive technical defects, and to accept any part of any 
bid and reject the other part if in his judgment the in¬ 
terests of the Government shall require it.” This must 
be done, therefore, by u the head of the department or 
independent establishment .” It is alleged in the decla¬ 
ration that each member of the General Supply Com¬ 
mittee acted, in the acceptance of the DuPerow bid, as 
the representative of the department or establishment 
by which he was appointed. It is nowhere there stated 
that as such representative he was specifically authorized 
to accept bids for the department or establishment from 
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which he was appointed. The specifications require the 
acceptance by the head of the department or establish¬ 
ment. While it is not stated in the declaration that this 
power was delegated to members of the committee, 
could it be lawfully so delegated? This is the main ques¬ 
tion before the court. 

It has been held that the bid and its acceptance form 
the contract. The power to accept bids, therefore, in¬ 
volves the power to contract; the power to contract 
involves,the power to obligate the Government to pay 
the consideration of the contract. 

‘‘The advertisement inviting proposals and the 
written bid in connection therewith, when ac¬ 
cepted, constitute the contract between the bid¬ 
der and the United States, the formal contract 
subsequently drawn up being only intended to 
embody their terms; and the Court of Claims, 
under its equity powers, may reform the formal 
contract if notin accord with that of the bid and 
acceptance.” 

Harvey vs. U. S., 105 U. S., 671. 

“The proposal and its acceptance constitute a 
contract between the bidder and the United 
States.” 

Garfielde vs. U. S., 93 U. S., 243. 

“Sec. 3744, R. S.: It shall be the duty of the 
Secretary of War, of the Secretary of the Navy, 
and of the Secretary of the Interior to cause and 
require every contract made by them severally, 
or by their officers under them appointed to make 
contracts, to be reduced to writing and signed by 
the contracting parties with their names at the 
end thereof. 

• 

This section presupposes a contract entered into prior 
to the execution of the formal contract; that is, by the 
bid and acceptance. 


In the case of “The Floyd Acceptances” (7 Wall., 666), 
the Supreme Court, having before it the question of the 
authority of the Secretary of War to accept certain bills 
of exchange, said: 

“The answer, which at once suggests itself to 
one familiar with the structure of our government, 
in which all power is delegated, and is defined by 
law, constitutional or statutory, is, that to one 
or both of these sources we must resort in every 
instance. We have no officers in this Govern¬ 
ment, from the President down to the most sub¬ 
ordinate agent, who does not hold office under 
the law, with prescribed duties and limited au¬ 
thority. And while some of these, as the Presi¬ 
dent, the legislature and the judiciary, exercise 
powers in some sense left to the more general 
definitions generally incident to fundamental law 
found in the Constitution, the larger portion of 
them are the creation of statutory law, with 
duties and powers prescribed and limited by that 
law.” 

And again: 

“Our statute books are filled with acts author¬ 
izing the making of contracts with the Govern¬ 
ment through its various officers and depart¬ 
ments but, in every instance, the person entering 
into such a contract must look to the statute 
under which it is made, and see for himself that 
his contract comes within the terms of the law.” 

We must therefore examine the statute relating to the 
purchase of supplies, such as those in question, and we 
find it in sec. 3709 of the Revised Statutes, as amended 
by the act of January 27, 1894 (28 Stat. L., 33). This is 
as follows: 

“All purchases and contracts for supplies and 
services, in any of the Departments of the Gov¬ 
ernment, except for personal services, shall be 
made by advertising a sufficient time previously 
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for proposals respecting the same, when the pub¬ 
lic exigencies do not require the immediate de¬ 
livery of the articles, or performance of the 
service. When immediate delivery or performance 
is required by public exigency, the articles or 
service required may be procured by open pur¬ 
chase or contract, at the places and in the manner 
in which such articles are usually bought and 
sold, or such services engaged, between individ¬ 
uals (so far the original section), and the adver¬ 
tisement for such proposals shall be made by all 
the Executive Departments, including the Depart¬ 
ment of Labor, the United States Fish Commis¬ 
sion, the Interstate Commerce Commission, the 
Smithsonian Institution, the Government Print¬ 
ing Office, the Government of the District of Co¬ 
lumbia, and the superintendent of the State, War, 
and Navy building, except for paper and materi- 
rials for use of the Government Printing Office, 
and materials used in the work of the Bureau of 
Engraving and Printing, which shall continue to 
be advertised for and purchased as now provided 
by law, on the same days and shall each designate 
two o’clock post meridian of such days for the 
opening of all such proposals in each Department 
and other Government establishments in the city 
of Washington; and the Secretary of the Treas¬ 
ury shall designate the day or days in each year 
for the opening of such proposals and give due 
notice thereof to the other Departments and Gov¬ 
ernment establishments. Such proposals shall be 
opened in the usual way and schedules thereof 
duly prepared, and, together with a statement of 
the proposed action of each Department and Gov¬ 
ernment establishment thereon, shall be submitted 
to a board, consisting of one of the Assistant 
Secretaries of the Treasury and Interior Depart¬ 
ments and one of the Assistant Postmasters- 
General, who shall be designated by the heads of 
said Departments and the Postmaster-General 
respectively, at a meeting to be called by the 
official of the Treasury Department, who shall be 
chairman thereof, and said board shall carefully 
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examine and compare all the proposals so sub¬ 
mitted and recommend the acceptance or rejec¬ 
tion of any or all of said proposals. And if any 
or all of such proposals shall be rejected, adver¬ 
tisements for proposals shall again be invited and 
proceeded with in the same manner.” 

By the act of April 21, 1894 (28 Stat. L., 58), it was 
provided that the above law should apply “only to 
advertisements for proposals for fuel, ice, stationery, 
and other miscellaneous supplies to be purchased at 
Washington for the use of the Executive Departments 
and other Government establishments therein named.” 

In the examination of this statute we fail to find any 
reference to the General Supply Committee, either as 
such or in any other guise. The board provided for 
therein, evidently the Board of Awards mentioned in the 
declaration, has power only “to examine and compare all 
proposals submitted and recommend the acceptance or 
rejection of any or all of” them; and not, as stated in 
the declaration, to approve the acceptance of bids. If 
the bids must be accepted or rejected by the heads of 
the departments or establishments, as stated in the 
specifications, the approval of such acceptance or rejec¬ 
tion by a board composed of some of their subordinates, 
would be a legal absurdity; and yet this is what the 
declaration avers. 

This was all the law at the time of the making and 
alleged acceptance of the DuPerow proposal. Between 
the times of such making and alleged acceptance, how¬ 
ever, the President issued an executive order, dated 
May 13, 1909, which is as follows: 

Executive Order. 

“In order to systematize the purchase of sup¬ 
plies needed in common by two or more of the 
several Departments and Government Establish- 
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ments hereinafter mentioned, to secure such sup¬ 
plies at lower and uniform prices, and to more 
effectively carry out the spirit of the Act of 
January 27th, 1894, Chap. 22 of the Fifty-third 
Congress, it is ordered— 

“1st. That the General Supply Committee, com¬ 
posed of one representative from each of the 
Departments and the following Government es¬ 
tablishment, to wit: Government Printing Office, 
Interstate Commerce Commission, Smithsonian 
Institution, Superintendent of State, War and 
Navy Building, and the government of the Dis¬ 
trict of Columbia, appointed by the head of each 
Department and establishment pursuant to the 
recommendation of the Board of Awards, be and 
is hereby created a body to be known as the 
General Supply Committee , of which the Secre¬ 
tary of the Board of Awards shall be chairman; 
and the said Committee shall adopt its own rules 
for organization and the transaction of business, 
subject to the directions herein specifically set 
forth; and while the members of said Committee 
shall advise together collectively, yet each mem¬ 
ber shall, in performing the several acts herein¬ 
after directed, act as the separate agent and 
representative of the particular Department or 
establishment from which he is appointed. 

“2nd. That said General Supply Committee 
shall adopt and carry out the plans already for¬ 
mulated for the purchase of supplies for the 
ensuing fiscal year, and thereafter shall, within 
due time before the end of each fiscal year, pre¬ 
pare one general schedule of all supplies needed 
in common by any two or more of the Depart¬ 
ments and said establishments, except, that said 
Committee may, in its direction, include articles 
of a special nature required by only one Depart¬ 
ment or independent establishment when re¬ 
quested to do so by the head of such Department 
or establishment, and said Committee may omit 
from said schedule any class of supplies which it 
may for any reason deem advisable, and said 
articles so omitted shall be purchased upon ad- 
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vertisement and bids as provided for by law, and 
as heretofore done, said general schedule to set 
forth clearly the quantity of each article needed 
by each Department and establishment aforesaid; 
and an advertisement for proposals to furnish said 
supplies shall be made according to the provisions 
of said Act of January 27th, 1894. 

“3rd. That the proposals be in such form that 
the amount of the bid upon the quantity needed 
by each Department and establishment separately 
shall be readily determinable therefrom; that said 
proposals be opened and schedules thereof pre¬ 
pared, which, with a statement of the proposed 
action of each Department and establishment 
thereon, shall be submitted to the Board of 
Awards; and that the recommendation of said 
Board be acted upon, each and all of said acts 
being done according to the provisions of said 
Act of January 27th, 1894; and that bonds be 
required, so conditioned that each bidder whose 
proposal is accepted shall be obligated to do and 
perform the conditions and stipulations of his 
contract with each Department and establishment 
separately. The forms of said proposals and 
acceptances, and of said bonds, shall be prepared 
and furnished the Committee by the Department 
of Justice. 

“4th. That said Committee formulate a uniform 
method of inspection and testing of all supplies 
delivered to the Government, to be used by all 
of the Departments and establishments as a basis 
of acceptance or rejection of supplies; that they 
arrange for the preparation of all needed formulae 
and specifications, and the heads of Departments 
and independent establishments are directed to 
furnish such technical assistance as may be re¬ 
quired in this connection; that they have tested 
under their direction the samples summitted 
by bidders, and that they do and perform all 
other acts which are in accordance with law and 
are necessary and proper to carry out the pur¬ 
poses of this order. 

“5th. That each of the heads of the several 






12 


Departments and independent establishments, 
when requested so to do by the General Supply 
Committee, shall assign to said Committee, to 
enable them to carry out the purposes of this 
order, such number of its employes and for such 
length of time, as the Committee may designate. 

“6th. This order shall take effect upon the day 
of its date. 

“WM H TAFT 

“The White House, 

“May 13, 1909. 

“[No. 1071.]” 


It will be seen that the words of the Executive Order 
are about reproduced in the declaration, when it states 
that “ while the members of said committee shall advise 
together collectively, yet each member shall, in perform¬ 
ing the several acts hereinafter directed, act as the sepa¬ 
rate agent and representative of the particular depart¬ 
ment or establishment from which he is appointed,” but, 
w T hile the declaration includes the power to accept bids, 
by inference, among those of the several members of the 
committee, there is nothing to that effect in the Execu¬ 
tive Order. If the third section of the order relates to 
actions of the committee, its power in regard to bids 
ends when they are “ opened and schedules thereof pre¬ 
pared, which, with a statement of the proposed action of 
each department and establishing thereon, shall be sub¬ 
mitted to the Board of Awards.” 

It is not to be presumed that an Executive Order may 
be construed in derrogation of the statutes, and there 
are many on the statute books relating to the making 
of contracts for the United States. Some of these follow: 

Treasury Department. 

“Sec. 245, R. S. The Assistant Secretaries of 
the Treasury shall examine letters, contracts, and 
warrants prepared for the signature of the Secre- 
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tary of the Treasury, and perform such other 
duties in the office of the Secretary as may be 
prescribed by the Secretary or by law.” 


War and Navy Departments. 

“Sec. 3714, R. S. All purchases and contracts 
for supplies and services for the military and 

naval service shall be made by or under the direc¬ 
tion of the chief officers of the Departments of 
War and of the Navy, respectively. 

“Sec. 3715 provides for contracts by the Com¬ 
missary General. 

“Secs. 3722-3 refer to contracts made by bureau 
chiefs of the Navy. 

“Sec. 3728 relates to contracts made by the 
Secretary of the Navy for articles for naval 
purposes.” 


Post-Office Department. 

“Under the act of April 28, 1904 (33 St., 440), 
it is provided that the purchasing agent of the 
Department shall award contracts for supplies for 
that Department and make all contracts therefor 
in the name of the Postmaster-General subject to 
his approval.” 


Government Printing Office. 

“Sec. 16 of the act of January 12, 1895 (28 St., 
601), provides that the Public Printer shall make 
all contracts for materials, except paper, which is 
specially provided for.” 

Indian Supplies. 

“The act of Aug. 15, 1894 (28 St., 312), pro¬ 
vides that the Commissioner of Indian Affairs 
shall enter into contracts, subject to the approval 
of the Secretary of the Interior, for goods and 
supplies for the Indian service.” 
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In 1906 the President submitted to the Attorney- 
General the specific question: 

“ Can any one department or officer enter into 
a contract that shall be available to the whole 
service in the same way as if each branch thereof 
had advertised and made separate contracts?” 

To this the Attorney-General replied, construing the 
very statute that we have recited above: 

“An examination of all legislation applicable to 
the question leads to the conclusion that each 
department is charged with the responsibility of 
contracting for its own supplies. The intent of 
Congress in this respect is so free from doubt that 
an extended discussion of the reasons underlying 
such a policv is unnecessary.” (25 Opp. At.- 
Gen., 607.) 

This brings us again to the question of the right of 
delegated authority,if such authority ever was delegated, 
beyond, perhaps, the designation of “the proposed action 
of each department and establishment ” on proposals, to 
be submitted to the Board of Awards, prior to accept¬ 
ance or rejection. It is clear that power involving the 
exercise of judgment or discretion can not be delegated, 
and the exercise of the right, given in the specifications, 
to the head of a department or establishment , to accept 
and reject bids “if in his judgment the interests of the 
Government shall require it,” places the case distinctly 
within this rule, which alike effects public officers, 
municipal corporations, and other public bodies. 

“The general rule of the common law is, that 
officers who exercise judicial functions can not act 
by deputy, but those who exercise merely minis¬ 
terial functions may, without express authority 
to that effect.” 

Jobson vs. Fennell, 35 Cal., 711 (712). 

“We understand the rule to be that the power 
of delegation by local boards is confined to the 
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discharge of duties ministerial in character, and 
not calling for the exercise of discretion or judg¬ 
ment; or to put it more accurately, ministerial 
powers may generally be executed by deputy, but 
judicial powers may not.” 

Hollev vs. County of Orange, 106 Cal., 420 
(424). 

' The Statute makes it the duty of the high¬ 
way commissioners, in case they cannot agree 
with the owner, to assess the damages that he 
will sustain by reason of the construction of a 
road across his lands. It is a personal duty im¬ 
posed upon them by law, and they cannot dele¬ 
gate it to others. They cannot submit such matters 
to arbitration, simply for the reason that the 
statutes confer no such powers upon them.” 

Mann vs. Richardson, 66 Ill., 481 (484). 

Speaking of the powers of a County Judge: 

“Many of his powers he can not delegate to 
another, such as his judicial authority, and such 
would be his official judgment and discretion. 
But no such objection is perceived to another 
performing a ministerial act, under his order and 
direction.” 

Ring vs. County of Johnson, 6 Iowa, 265 (272). 

“There is a clear distinction to be observed 
between legislative and ministerial powers. The 
former can not be delegated; the latter may. Legis¬ 
lative power implies judgment and discretion 
upon the part of those who exercise it, and a 
special confidence and trust upon those who 
confer it.” 

Ruggles vs. Colliere, 43 Mo., 365. 

Neill vs. Gates, 152 Mo., 585 (594). 

“Authority to do acts merely ministerial or 
mechanical may, it seems, be delegated; but not 
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so where it involves the exercise of judgment and 
discretion” (Syl.) 

Powell vs. Tuttle, 3 N. Y., 396. 

“The Board of Excise, under the act of April 
16, 1857, being charged with duties involving the 
exercise of discretion, can not delegate their 
authority to be exercised by another” (Syl.) 

Commissioners vs. Sackrider, 35 N. Y., 154: 

“It is a well settled principle that public powers 
or trusts devolved by law or charter upon the 
council or governing body to be exercised by it 
when and in such manner as it shall judge best 
can not be delegated to others. Dill. Mun. Corp., 
sec. 60.” 

Birdsall vs. Clark, 73 N. Y., 73 (76). 

“The (1873) charter of the city of New York 
required certain contracts to be let to lowest 
bidder, after advertisement and upon sealed pro¬ 
posals, 'unless otherwise ordered by a vote of 
three-fourths of the members elected to the com¬ 
mon council.’ The council passed an order that 
the work 'be done in such manner as the said 
Commissioner (of public works) may deem ex¬ 
pedient and for the best interests of the city and 
property owners.’ Per Cur: ‘The law confers 
upon the common council the power and duty of 
deciding in each particular case whether those 
provisions shall be dispensed with, and requires 
a vote of three-fourths of all members elected, to 
accomplish that purpose. This is eminently a 
discretionery power which can not be delegated. 
It is their judgment which the law T requires and 
not that of any officer they may designate. There 
is no provision in the law itself authorizing them 
to delegate this power, and the case falls within 
the settled principle, that powers of this discre¬ 
tion involving the exercise of judgment and dis¬ 
cretion can not be delegated, a principle which 
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applies to public bodies and officers as well as to 
private individuals.’” 

Matter of Emigrant Industrial Savings Bank, 
75 N. Y., 388 (393). 

See, also, 23 Enc. Law., 2d ed., 366, n. 1; 1 
ib., 974; 7 ib., 988 

Mechem on Public Offices and Officers, sec. 
06/. 

Throop on Public Officers, secs. 569 et seq. 

“If the city council had lawful authority to 
construct the sidewalks, involved in it was the 
right to direct the mayor, and the chairman of the 
committee on streets and alleys, to make a con¬ 
tract on behalf of the city for doing the work. 
We spend no time in vindicating this proposition. 
It is true the council could not delegate all the 
power confered upon it by the legislature, but, 
like every other corporation, it could do its minis¬ 
terial woik by agents. Nothing more was done in 
this case.” 

Hitchcock vs. Galveston, 96 U. S., 341. 

“The tlistinction between powers requiring 

judgment and discretion and the performance of 

merelv ministerial duties in relation to detail was 
* 

not under consideration in any other Michigan 
case to which we have been referred (other than 
Campau vs. Detroit, 106 Mich., 418, which was 
controlled by the city charter); and certainly 
none of these cases deny the distinction, which is 
now fully recognized and established by well con¬ 
sidered cases in other jurisdictions ” 

Cass Co. vs. Gibson, 107 Fed., 363 (370). 

“It may be taken as well established law that 
wherever trusts of discretionary powers are to be 
exercised, the exercise can not be delegated.” 

Coquard vs. Chariton Co., 14 Fed., 203 (204). 
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“The principle of law is thoroughly well estab¬ 
lished that powers entrusted to thegoverningbodies 
of municipal corporations, to be exercised accord¬ 
ing to their discretion, for the public good, can 
not be delegated by them in turn to other agents 
of their own creation, except where the power to 
do so is also conferred.’’ 

Kerr vs. Ross, 5 App. 1). C., 241 (253). 

We submit, therefore, in the light of these authorities, 
that if the members of the General Supply Committee 
had and attempted to exercise a delegated power in the 
acceptance of bids, such delegation was void and of no 
effect, and that there was no lawful acceptance of the 
DuPerow bid. 


II. 

No Lawful Contract was Submitted for the Execution of 

Appellee’s Principal. 

We come, therefore, to the question as to whether any 
contract was ever tendered to DuPerow 7 for execution. 
The Attorney General said, in the opinion above cited, 
that “each Department is charged with the responsibility 
of contracting for its ow n supplies.” DuPerow was, it is 
alleged, tendered a contract with the names of the vari¬ 
ous departments and establishments printed thereupon, 
but not signed by the head of any of them. According 
to the schedule (facing Ree., p. 10), upon which he made 
his bid, it w 7 as estimated that certain of the articles 
w 7 ould be required by the Departments of the Treasury, 
Justice, Interior, and Agriculture. Was he to under¬ 
stand that he was to contract with these Departments? 
He was not so informed. The proposal, (Rec., p. 9) is to 
furnish the articles to any or all of the Executive De¬ 
partments and independent establishments of the United 
States Government. Was he to presume, therefore, that 
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he was to contract with all of those Departments and 
establishments? He was not so informed. If the latter 
presumption be true, then, as relates to the War Depart¬ 
ment, the proposal guaranty given was unlawful, for it is 
provided by statute as follows: 

“1 he Secretary of War is hereby authorized to 
prescribe rules and regulations to be observed 
in the preparation and submission and opening of 
bids for contracts under the War Department. 
And he may require every bid to be accompanied 
by a written guarantee, signed by one or more 
responsible persons, to the effect that he or they 
undertake that the bidder, if his bill is accepted, 
will, at such time as may be prescribed by the 
Secretary of War or the officer authorized to make 
a contract in the premises, give bond, with good 
and sufficient sureties, to furnish the supplies pro¬ 
posed, or to perform the service required. If 
after the acceptance of a bid and a notification 
thereol to the bidder he fails within the time pre¬ 
scribed bv the Secretary of War or other fully 
authorized officer to enter into a contract and 
furnish a bond with good and sufficient security 
for the proper fulfillment of its terms, the Secre¬ 
tary or authorized officer shall proceed to con¬ 
tract with some other person to furnish the sup¬ 
plies or perform the service required, and shall 
forthwith cause the difference between the amount 
specified by the bidder in default in the proposal 
and the amount for which he may have contracted 
with the other party to furnish the supplies or 
perform the service for the whole period of the 
proposal to be charged up against the bidder and 
his guarantor or guarantors, and the sum may 
be immediately recovered by the United States 
States for the use of the War Department in an 
action of debt against either or all of such per¬ 
sons.” 

Act of Apr. 10, 1878 (20 St., 36) as amended 
by act of Mar. 3, 1883, (22 St., 487). 
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The actual damage to the Government through a bid¬ 
der's default is therefore the measure of recovery on all 
War Department bid bonds; but we have here an at¬ 
tempt to exact a guaranty on a War Department bid, 
which seeks “the pound of flesh,’’ the actual forfeiture 
of an amount equal to 10 per cent of the bid on the 
quantities which it is estimated will be required during 
the fiscal year (Rec., p. 5); which bond is the creature of 
executive action and not of statute. And yet, had the 
bidder here entered into a contract, and immediately 
defaulted, he would have been liable but for $250, the 
amount of the contract bond required (Rec., p. 21), in¬ 
stead of the sum of $2,000 here demanded. 


THE APPELLANT’S BRIEF. 

I. 

The brief of appellant sets forth much matter of a 
historical nature which is not upon the record in the 
case and which is not the subject of judicial notice. 
While the court is entitled, even on appeal, to take cog¬ 
nizance of the report of the Dockery Commission, it is, 
nevertheless, bound by the statute of January 27, 1894, 
by which Congress placed upon the statute book so 
much as it thought w T ise of the Commission’s recom¬ 
mendations. 

By the appellant’s brief it is admitted that it was the 
purpose of Congress to impose upon the Board of As¬ 
sistant Secretaries the duty of inquiring into the merits 
of bids, etc. That this was found impracticable, and 
that by an executive practice, which seems to have had 
no formal beginning, for we have no copy of any order 
placed before the court, is not a matter into which we 
can examine for it was the duty of the Executive to carry 
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out the terms of the statute and not to modify and nul¬ 
lify it according as it might judge the exigencies of 
the service required. 

The statute as we have said does not know the Gen¬ 
eral Supply Committee, and it gives to the Board of As-' 
sistant Secretaries, commonly called the Board of 
Awards, only the power of examining the bids and rec¬ 
ommending their acceptance or rejection. It is clear 
from this language that Congress did not intend to have 
this statutory board actually accept bids, but antici¬ 
pated that they would be acted upon by superior au¬ 
thority, and certainly not by a committee of executive 
creation, subordinate even to the Board of Awards. 

It is said on page 5, of appellant’s brief, that the 
President, by his Executive Order, confirmed the organi¬ 
zation of the Supply Committee, but the wording of that 
order, which was signed after the submission of the 
DuPerow bid, was that the General Supply Committee 
be and is hereby created a body , etc. The Executive 
Order did not admit of the pre-existence of this com¬ 
mittee, and the only reference to any past action is in 
the second clause where the committee is authorized to 
adopt and carryout the plans already formulated for the 
purchase of supplies for the then ensuing fiscal year; 
but it is not stated that they were plans formulated by 
the General Supply Committee. 

We question whether the law relating to judicial 
notice of executive action will go so far as to permit of 
consideration of the statements of page 8 of the brief as 
to the practice of the Departments in opening bids prior 
to the Executive Order, but, however this may be, if 
that practice was distinctly contrary to the law as con¬ 
tained in the amended form of section 3709 of the Revised 
Statutes, then the practice would have been unlawful 
and the agreement by the General Supply Committee to 
accept certain bids would have been unwarranted. 
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On page 9 is an excerpt from the act of June 17, 1910, 
about which we need only say that it was passed after 
this case was on appeal, and it does not affect the merits 
of the question at bar. 

We submit also that the duties devolving upon the 
heads of the Departments can not be modified because 
of their extent, nor ridiculed away because they may 
relate to petty matters. It may be just as important 
for the Secretary of the Treasury to determine what 
kind of black pencils shall be used in his Department, 
as it is for the Secretary of the Navy to determine on 
the pattern of a great battleship. If the law required 
the exercise of the personal judgment of the head of 
the Department, then that judgment must be given, but 
in order to do so it was unnecessary that the head of the 
Department should personally examine all of the bids 
and samples which might be submitted, for he might 
form his opinion from the reports of subordinates, and 
even though his action in approving their reports were 
perfunctory, it was his duty to accept or reject the bids 
in such manner as in his judgment should be to the best 
advantage to the United States. 

Taking up the various reasons why we should not 
apply here the maxim that "‘delegated power can not be 
redelegated,” we have to say that we have not urged 
this maxim as such, but rather the maxim that “power 
involving the exercise of judicial discretion can not be 
delegated.” It is admitted that there is an inherent 
power in the head of a department to carryout the laws 
with regard to the making of contracts and performance 
of such other duties as may be imposed upon them by 
the President. As the Supreme Court said in the “Floyd 
Acceptances” case, already cited, no contract can be 
made without authority at law r , and it is the duty of 
any person making a contract with the Government to 
ascertain in advance if the officer making it has such 






authority. The bidder in this case could not suppose 
that any member of the General Supply Committee had a 
right to bind his department in view of that part of the 
specifications which distinctly stated that only the head 
of the Department or establishment had the right to 
reject or accept bids. 

There is marked distinction under the statutes between 
contracts which are to be made by the head of a Depart¬ 
ment and those which are to be made under his authority 
or direction. Where the statute prescribes that they shall 
be made by the head of the Department, it is clear that 
its terms must be followed; but where it states that it 
must be made under his authority and direction, it con¬ 
fers an express right to delegate the making of the con¬ 
tract to a subordinate officer. The same is true where 
the law has authorized the President or head of some De¬ 
partment to make regulations for the government of the 
Department,and by those regulations it has beenexpressly 
provided that contracts in certain cases should be made 
by subordinates. It is clear that these regulations must 
not be in contravention of existing law, but they have 
the full force of statute when the law is otherwise silent 


on the subject. 

Taking up the matters on page 17 of appellant’s brief, 
we deny that there is no authority or law for the dele¬ 
gation of the power to make contracts in the cases there 
cited. It is plainly the policy of the law relating to the 
War Department that contracts in many cases shall not 
be made by the Secretary in person. The statutes and 
regulations follow: 


“Sec. 216, R. S. The Secretary of War shall 
perform such duties as shall from time to time be 
enjoined on or entrusted to him by the President, 
relative to military commissions, the military 
forces, the warlike stores of the United States, or 
to other matters respecting military affairs; and 
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he shall conduct the business of the Department 
in such manner as the President shall direct.” 

“Sec. 219, R. S. The Secretary of War shall from 
time to time define and prescribe the kinds as 
well as the amount of supplies to be purchased 
by the subsistence and quartermaster depart¬ 
ments of the Army, and the duties and powers 
thereof respecting such purchases; . . .” 

“Sec. 1133, R. S. It shall be the duty of the offi¬ 
cers of the quartermaster’s department, under the 
direction of the Secretary of War, to purchase and 
distribute to the Army all military stores and 
supplies requisite for its use, which other corps 
are not directed by law to provide; to furnish 
means of transportation for the Army, its military 
stores and supplies, and to provide for and pay all 
incidental expenses of the military service which 
other corps are not directed to provide for and 
pay.” 

“ Sec. 1141, R. S. It shall be the duty of the offi¬ 
cers of the subsistence department, under the 
direction of the Secretary of War to purchase and 
issue to the Army such supplies as enter into the 
composition of the ration.” 

“Sec. 1164, R.S. It shall be the duty of the Chief 
of Ordnance to furnish estimates, and, under the 
direction of the Secretary of War, to make con¬ 
tracts and purchases, for procuring the necessary 
supplies of ordnance and ordnance stores, for the 
use of the armies of the United States; to direct 
the inspection and proving of the same, and to 
direct the construction of all cannon and car¬ 
riages, ammunition wagons, traveling forges, 
artificer’s wagons, and of every implement and 
apparatus for ordnance, and the preparation of all 
kinds of ammunition and ordnance stores con¬ 
structed or prepared for the service.” 

“Sec. 1173, R. S. The chief medical purveyor 
shall have, under the direction of the Surgeon- 
General, supervision of the purchase and distribu¬ 
tion of hospital and medical supplies.” 
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By the act of March 1,1875, the President was author¬ 
ized to make and publish regulations for the government 
of the Army in accordance with existing laws (18 Stat. 
L., 337). 

Under this law the Secretary of War, by direction 
of the President has promulgated the following with re¬ 
lation to the making of contracts: 


Extracts from Army Regulations. 

“557. Contracts will be made on forms fur¬ 
nished by the chiefs of bureaus, in cases where 
such forms are applicable, and those forms will 
be modified only to such extent as is necessary. 
When modifications are made they must be fully 
explained over the signatures of the contracting 
parties. All conditions of the contract will be 
stated therein as fully and clearly as possible.” 

“558. Contracts will be made in the name of, 
and will be signed by, the officer designated by 
the chief of bureau to which the contracts per¬ 
tain. They will not be made at posts unless 
ordered by superior authority, and they will not 
be so ordered unless the stores or services re¬ 
quired, of proper quality or kind, can be procured 
as cheaply there as elsewhere.” 

“559. At territorial department headquarters 
(Philippine Islands excepted) contracts may be 
made by chiefs of supply departments for pur¬ 
chasing fuel, forage, fresh meat, ice, and fresh 
vegetables, subject to the approval of the com¬ 
manding general of the department, to whom the 
contracts will be forwarded, accompanied by the 
abstract required by paragraph 543, and who 
before approval will subject them to careful 
scrutiny and exercise the intervening authority 
conferred by paragraph 754. In the Philippine 
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Islands the same authority is extended to the 
chiefs of supply departments at territorial divis¬ 
ion and department headquarters, and to the 
depot commissary at Manila, when making con¬ 
tracts for supplies for the Army and for render¬ 
ing services other than personal.’' 

“560. Purchasing officers of the several staff 
corps and departments, who are under the direct 
supervision of the chiefs of their respective 
bureaus, are authorized to make contracts for the 
purchase of supplies and for rendering services 
other than personal, without the approval of the 
chief of bureau, in such specific cases as may be 
designated by the chief of bureau.” 

In the Navy Department the following statutes and 
regulations govern: 

“Sec. 1549 R. S. It shall be the duty of the 
President to make, subject to the provisions of 
law concerning supplies, such regulations for 
the purchase, preservation, and disposition of 
all articles, stores, and supplies for persons in the 
Navy, as may be necessary for the safe and 
economical administration of that branch of the 
public service." 

“Sec. 1547 R. S. The orders, regulations, and in¬ 
structions issued by the Secretary of the Navy 
prior to July 14, 1862, with such alterations as he 
may since have adopted, with the approval of the 
President, shall be recognized as the regulations 
of the Navy, subject to alterations adopted in the 
same manner.” 


Under this statute the following regulations were pro¬ 
mulgated with regard to contracts for supplies, on 
November 18, 1909: 

“3. (1) The business of the Department of the 
Navy shall be distributed in such manner as the 



Secretary of the Navy shall judge to be expedient 
and proper among the following bureaus: 

• • • • • • 

Seventh, a Bureau of Supplies and Accounts. 

(2) “The several bureaus shall retain charge and 
custody of the books of records and accounts per¬ 
taining to their respective duties; and all of the 
duties of the bureaus shall be performed under 
authority of the Secretary of the Navy, and their 
orders shall be considered as emanating from him, 
and shall have full force and effect as such.” 

11. The Bureau of Supplies and Accounts shall consist 
of two sections, as follows: 

(a) The Section of Supplies. 

(b) The Section of Accounts. 

“11A. (1) The duties of the section of supplies 
shall comprise all that relates to the purchase, 
reception, storage, care, custody, transfer, ship¬ 
ment, and issue of all supplies for the naval 
establishment and the keeping of property ac¬ 
counts for the same, except supplies for the 
Marine Corps, and except the reception, storage, 
care, custody, transfer, property accounts, and 
issue of medical supplies; the requiring for, prep¬ 
aration, or manufacturing of provisions, clothing, 
and small stores, and the requiring for material 
under the navy supply fund.” 

“ (2) It shall supply all stationery, blank books, 
and forms used in the rendition of property and 
money accounts.” 

“1166. The term ‘purchase,’when used in these 
regulations, shall be construed as relating only to 
the contract or agreement for the sale and deliv¬ 
ery of any article or the performance of any 
service, but not to the payment entailed by the 
completion of such contract or agreement; and 
the duties of purchase and payment shall not be 
assigned to the same officer, except in the case of 
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fleet paymasters, pay officers of ships, and such 
officers as may be specifically designated by the 
Secretary of the Navy.” 

It will be seen, therefore, that there is full authority 
of law for the Paymaster-General of the Navy to make 
contracts for the purchase of naval supplies, which he 
does in the following form: 

“ the United States, by the Paymaster-General 
United States Navy (chief of the Bureau of Sup¬ 
plies and Accounts), acting under the direction of 
the Secretary of the Navy.” 


Taking up the Treasury Department, we find the fol¬ 
lowing law relating to the Revenue Cutter Service: 

“Sec. 2756, R. S. The Secretary of the Treasury 
may cause contracts to be made for the supply of 
rations for the officers and men of the revenue 
cutters.” 


This is a distinct assertion that the Secretary shall not 
make the contracts, but cause them to be made, and, as 
matter of fact, they are not made by the chief of the 
service, as alleged, but by the various collectors of 
customs. (See form 1428, cited.) 

In the regulations of the Revenue Cutter Service, 
promulgated by the Secretary of the Treasury under 
authority of the act of May 26, 1906, we find the fol¬ 
lowing: 


“ 1005. Regular written contracts, in quadru¬ 
plicate, are entered into, by authority of the 
Secretary of the Treasury, for supplies of ship 
chandlery, rations, and engineer stores (including 
coal), and in triplicate for the construction of 
new ships, and for extensive repairs to vessels.” 

Senate Doc. No. 399, pt. 2, 59th Cong., 2d 
Sess. 
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Here, again, the contract is not to be made by the 
Secretary, but by his authority. 

In the case of the Marine Hospital and Public Health 
Service, under authority of the act of July 1, 1902 (32 
Stat. L., 714), the President approved the following 
regulation: 

“607. Articles of subsistence, fuel, ice, grocer¬ 
ies, laundry supplies, and forage not furnished 
from the bureau or purveying depot shall be 
obtained for the United States marine hospital 
and quarantine stations, whenever practicable, by 
contract after advertisement; said contract to be 
executed by the commanding officer in behalf of 
the United States.” 

“722. Upon receipt of instructions from the 
bureau as to the proposals accepted, commanding 
officers of United States marine hospital and 
quarantine stations will enter into contract with 
the bidders whose proposals have been accepted; 
the contracts shall be made out in quadruplicate 
upon the blank form furnished by the department 
for that purpose, and when completed shall be 
transmitted to the Surgeon-General.” 

“627. Contracts or agreements made or entered 
into by officers of the Public Health and Marine 
Hospital Service for work, labor, or material, or 
supplies of any kind, will not be binding until 
they shall have been approved by the department 
or written authority of the Secretary obtained to 
enter into such contract or agreement.” 

Senate Doc. No. 399, supra. 


The contract form, No. 1913, mentioned in the brief 
is not executed by the head of the bureau, as alleged, 
but by a surgeon of the service, and is subject to the 
approval of the Assistant Secretary by order of the 
Secretary. 
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With regard to the Mint Bureau (Form 775) this con¬ 
tract is signed by the superintendent, and not by the 
chief of bureau, as alleged in the brief. It recites a pro¬ 
posal and says: 

“Whereas, the aforesaid director of the mint, 

by letter dated -191 —, did authorize the 

said superintendent to accept proposal aforesaid 
and enter into a formal contract for the fulfillment 
of the 831116.” 

The discret ion is therefore exercised by the director,and 
this is under authority of law, for we find in last Legis¬ 
lative Appropriation Act (36 Stat. L., 492), the fol¬ 
lowing: 

“For contingent expenses of the Bureau of the 
Mint, to be expended under (he direction of the 
director, namely: For assay laboratory, chem¬ 
icals, fuel materials, balances, weights, and other 
accessories, including text-books on metallurgical 
processes, $600.” 

“Sec. 3528, K. S. For the purchase of metal for 
the minor coinage authorized by this title, a sum 
not exceeding fifty thousand dollars in lawful 
money of the United States shall be transferred 
by the Secretary of the Treasury to the credit of 
the superintendent of the mint at Philadelphia, 
at which establishment only, until otherwise pro¬ 
vided bv law, such coinage shall be carried on. 
The superintendent of the mint, with the approval 
of the director of the mint, as to price, terms, and 
quantitv, shall purchase the metal required for 
such coinage by public advertisement, and the 
lowest and best bid shall be accepted, the fineness 
of the metals to be determined on the mint 
assay. . . 

“Sec. 2526, R. S. In order to procure bullion 
for the silver coinage authorized by this title, the 
superintendents, with the approval of the director 
of the mint, as to price, terms, and quantity, shall 
purchase such bullion with the bullion fund. 
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Sufficient appears in the above laws to show the policy 
of Congress in relation to the contracts of this bureau. 

As to the Life-Saving Service, it is questionable 
whether a formal contract is necessary to insure the de- 
livery of supplies, as the bid bond is conditioned that the 
bidder shall, after the acceptance of his bid, “and as 
required by any authorized officer of the Life-Saving 
Service, furnish the articles for which said bid may be 
accepted, of the kind, and for the price, and according 
to the stipulations named therein.” But if a formal con¬ 
tract is made by the general superintendent upon Form 
No. 9011, as stated, there is authority of law for it in 
section 7, of the act of June 18, 1878 (20 Stat. L., 998), 
which says: 

“That it shall be the duty of the general super¬ 
intendent ... to supervise the expenditure 
of all appropriations for the support and main¬ 
tenance of the Life-Saving Service, . . . 

The court will probably also take judicial knowledge 
of the report of the purchasing agent of the Post-Office 
Department, the officer authorized by law to make con¬ 
tracts for its supplies, in which he said (page 1 of report 
for fiscal year ending June 30, 1909), in relation to the 
very set of bids here in question: 

“On February 20, 1909, an advertisement was 
published by the General Supply Committee invit¬ 
ing proposals for furnishing the supplies described 
in the specifications. After the opening of bids 
on April 12, 1909, the General Supply Committee 
accepted certain proposals for furnishing supplies 
to the other departments and the Post-Office De¬ 
partment and the postal service, and so informed 
the bidders before any of the proposals had been 
submitted to this department. The first oppor¬ 
tunity given this office to determine whether the 
awards made by the General Supply Committee 
should be accepted was when the printed lists of 
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awards were furnished the various departments 
for their guidance in ordering supplies. 

“As this office construed the law governing 
supplies for the Post-Office Department and the 
postal service (sec. 3 of the act of Apr. 28, 1904, 
33 Stat., 440), orders upon contractors could not 
be issued until proposals had been accepted by 
this department. The contracts and proposals 
were therefore given very careful consideration, 
and in every case where orders were made by this 
department, the contractor was separately noti¬ 
fied that his proposal had been accepted by the 
Post-Office Department. Not in all cases, how¬ 
ever, did this department accept the awards 
made by the General Supply Committee, as will 
be shown later on.” 


It is clear, therefore, that the contract submitted to 
DuPerow by the General Supply Committee was no con¬ 
tract, so far as it affected the Post-Office Department. 

It has been decided (U. S. vs. New York Indians, 170 
U. S., 1, 32) that the court may, by examination, refresh 
its judicial knowledge of any papers emanating from the 
executive departments, even on appeal, and such an ex¬ 
amination of the forms and reports mentioned in this 
brief will justify the assertions made in relation to them. 

We do not understand that the exercise of the judg¬ 
ment of the head of the Department is for the purpose 
of preventing collusion between officers and contractors 
nor do we find anything in the law or regulation requir¬ 
ing that the contracts shall be let to the lowest and best 
bidder. There is nothing in the amended section 3709 
which relates to the awards and the specifications dis¬ 
tinctly reserved to the heads of the Departments the 
right to accept or reject any bid, or to accept part and 
reject part of any bid, if in their judgment the interests 
of the Government shall require it. In the exercise of 
this judgment they may award the contract to the high- 







est bidder or the one least able to fill it and be guilty 
only of error of judgment, without placing any other 
bidder in the position of having the contract annulled. 

Answering the second contention on page 19 of the 
brief, we have but to reiterate our contention with re¬ 
gard to the right to delegate power requiring the exer¬ 
cise of discretion and the distinction which is made be¬ 
tween judicial and ministerial powers, and we believe 
that the citation of counsel, on page 22, of Miller vs. 
Mayor of New York, bears out our contention. That 
was a case where Congress authorized the construction 
of the suspension bridge over the East Kiver from New 
York to Brooklyn, by such plans as the Secratary of War 
should determine would not cause an obstruction to 
navigation. The Secretary of War made his determina¬ 
tion which was communicated to the bridge company 
through the Chief of Engineers. The court held that 
there was a distinct following of the rights of the various 
branches of the Government, in that Congress, with its 
right to control navigable waters, decided that a bridge 
might be constructed if it did not obstruct navigation, 
leaving to the Secretary the power of determining what 
was an obstruction. This power was distinctly exer¬ 
cised by the Secretary who authorized the Chief of En¬ 
gineers to communicate his decision to the bridge com¬ 
pany; a purely ministerial act. 

The suggestion on pages 22-3 that the statute might 
authorize the Board of Awards to accept and reject pro¬ 
posals, with the reservation to the head of the Depart¬ 
ment to withdraw any bid from their consideration, if 
he should see fit, might possibly be well taken if there 
were any ground for its advancement, but there is noth¬ 
ing in the statute nor in the specifications upon which to 
base it. 

We have no right here to discuss what might happen 
if Congress placed the power to make these contracts 
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upon a subordinate officer, because Congress has not 
clone so. It has distinctly limited the power of the sub¬ 
ordinate officer to the making of a recommendation as 
to what action should be taken; nor, we submit, is the 
analogy which appellant attempts to point out between 
the head of an Executive Department and the board of 
directors of a national bank well drawn. 

There is but little more to be said in reply to the re¬ 
mainder of appellant's brief. We differ as to whether 
the duties imposed by the specifications upon the heads 
of departments to use their judgment in the matter of 
accepting and rejecting bills, was one involving discre¬ 
tion, or merely ministerial. The cases cited by appellant 

h those cited by us, and sustain the theory 
\d duties may be delegated. 

0 

;ed on page 33 is to the effect that where 
a chief clerk'accepted a bid, it would be presumed that 
he was acting under the direction and with the approval 
of his superior; but an examination of the case will not 
show that it was presumed that he attempted to exer¬ 
cise the judicial power of accepting the bid, but only the 
ministerial one of communicating the acceptance to the 
bidder, under the direction of his superior. That is not 
at all the case at bar, where it is not claimed that the 
members of the Supply Committee accepted specific 
bids under specific direction, but where they claim to 
have been empowered to accept them through the exer¬ 
cise of their own judgment and discretion, which we 
contend was unlawful. 
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Conclusion. 

We therefore submit that there was no error in the 
court below, and that it should be affirmed. 

LECKIE, FULTON & COX, 
PHILIP WALKER, 

Attorneys for Appellee. 














